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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.265 Lie detector tests; sexual assault victims.
968.02 Issuanceand filing of complaints. 968.27 Definitions.
968.03 Dismissal or withdrawal of complaints. 968.28 Application for court order to intercept communications.
968.04 Warrant or summons on complaint. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.05 Corporations or limited liability companies: summons in criminal cases. communications.
968.06 Indictment by grand jury 968.30 Procedurdor interception of wire, electronic or oral communications.
968.07 Arrest by a law enforcementfifer. 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.075 Domestic abuse incidents; arrest and prosecution. prohibited.
968.08 Release by law enforcementioér of arrested person. 968.32 Forfeitureof contraband devices.
968.085 Citation; nature; issuance; release of accused. 968.33 Reports concerning intercepted wire or oral communications.
968.09 Warrant on failure to appear 968.34 Use of pen register or trap and trace device restricted.
968.10 Searches and seizures; when authorized. 968.35 Application for an order for a pen register or a trap and trace device.
968.11 Scope of search incident to lawful arrest. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.12 Search warrant. 968.37 Assistancen the installation and use afpen register or trap and trace
968.13 Search warrant; property subject to seizure. device.
968.135 Subpoena for documents. 968.38 Testingfor HIV infection and certain diseases.
968.14 Use of force. 968.40 Grand jury
968.15 Search warrants; when executable. 968.41 Oath or afirmation of grand jurors.
968.16 Detention and search of persons on premises. 968.42 Presiding juror and clerk.
968.17 Return of search warrant. 968.43 Reporter; salary; assistant.
968.18 Receipt for seized property 968.44 Witnesses.
968.19 Custody of property seized. 968.45 Witness rights; transcripts.
968.20 Return of property seized. 968.46 Secrecy.
968.205 Preservation of certain evidence. 968.47 District attorneywhen to attend.
968.21 Search warrant; secrecy 968.48 Attendance;absence; excuse; number required for grand gession;
968.22 Effect of technical irregularities. numberrequired to concur in indictment.
968.23 Forms. 968.49 Fine for nonattendance.
968.24 Temporary questioning without arrest. 968.50 Report progress and return indictments.
968.25 Search during temporary questioning. 968.505 Procedure upon disclgge of grand jury
968.255 Strip searches. 968.51 Indictment not to be disclosed.
968.256 Search of physically disabled person. 968.52 Votes not to be disclosed.
968.26 John Doe proceeding. 968.53 When testimony may be disclosed.
Cross-reference: See definitions in £67.02 A complaint is not defective because, basedtatements to arfiokr that cannot

be admitted at the trialMiranda warnings were not given. Suelm objection is
968.01 Complaint (1) “Facsimile machine” has the mean waivedif not raised prior to trial. Gelhaar S8tate58 Wis. 2d 547207 N.W2d 88
. ; (1973).

Ing given in 5'134'_72 (1) @) X . To chage a defendant with the possession or sale of obscene materials, the com
(2) Thecomplaint is a written statementthie essential facts plaintmust allege that the defendant knew the nature of the materialsga ohact

constitutingthe ofense chaged. A person may make a complainglgl“,f\‘e'\?V”;%Ugga(iigggl;ﬁciem to chage scienter State vSchneidei0 Wis. 2d 563

on |_nformat|on and belief. Except as prOVId_Bd;_ub.(S), the COom A complaint based on a policdioér’s sworn statement of what the alleged victim
plaint shall be made upon oath before a district attorney or jud@®cribecas having actually happened met the test of reliability of the informer and
i i i constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
aSprOVIdEd in this chapter i . defendant.Allison v. State 62 Ws. 2d 14214 N.W2d 437(1974).
(3) A person may compl_y with SU(Q) if he or she makes th? An absolute privilege attached to alleged defamatory statements made by the
oathby telephone contact with the district attorney or judge, sigtsendanabout the plaintifto anassistant district attorney in seeking the issuance

the statement and immediately thereafter transmits a copy of fHha criminal complaintBeigman v Hupy 64 Wis. 2d 747221 N.W2d 898(1974).

; ot ; ; e A criminal complaint sdiciently alleges probable cause that the defendant has
signedstatement to the district attorney or judging a facsimile committedthe alleged dénse when it recites thatparticipant in the crime has

machine. The person shall also transmit the original signed-stat@mittedhis own participation and implicates the defendant, since an inference may
ment,without using a facsimile machine, to the district attornireasonably drawn that the participant is telling the truthf \R@tate 65 Ws. 2d

: A - 3 223 N.W2d 446(1974).
orjudge. If the complaint is filed, both the original and the co A complaint, alleging that the defendantdlarized arailer at a construction site,

shallbe filed under $968.02 (2) basedn part upon the hearsay statements of the construction foreman that tools found

History: 1989 a. 3361995 a. 351 in the defendant’ automobile had been locked in the traileas suficient to satisfy

To be constitutionally sfitient to support the issuance of an arrest warrant and tbetwo—pronged test dkguilar. Anderson vState56 Ws. 2d 233223 N.W2d 879
showprobable cause, a complainust contain the essential facts constituting th¢1974).
offensechaged. A complaint was fatally defective in merely repeating the languageln determining the sfi€iency a of acomplaint, the credibility of informants or wit
of the statute allegedly violated. Stat&Miliams, 47 Wis. 2d 242177 N.W2d 61l nessess adequately tested by the 2-prongagtillar standard. State Marshall, 92
(1970). o _ A _Wis. 2d 101284 N.W2d 592(1979).

_Fora chage of resisting arrest, a complaint stated in statutory language Wias suf A criminal complaint may be attacked when there has been an omission of critical

cientand ndfurther facts were necessa§tate v Smith,50 Wis. 2d 460184 N.\W2d  materialwhen inclusion is necessary for an impartial judge to determine probable

889(1971). cause. State vMann,123 Ws. 2d 375367 N.W2d 209(1985).

A complaint is suffcient as to reliability of hearsay information if théicér mak Neithera presumption of prosecutor vindictivenessctual vindictiveness was
ing it states that it is based on a written statement of the minor victim offémsef found when, following a mistrial resulting from a hung jutiie prosecutor filed
charged. State vKnudson51 Wis. 2d 270187 N.W2d 321(1971). increasecthages and then tdred to accept a plea lgain requiring a guilty plea to

A disorderly conduct complaint, which alleged that the defendant at atitated the originalchages. Adding additional chges to obtain a guilty plea does no more
andplace violateds. 947.01 (1) by interfering with the policdioér—complainant thanpresent the defendant with the alternative ajdarg trial orfacing chages on
while he was taking another person into custody and that thgechvass based on the which the defendant is subject to prosecution. Statehnson, 2000 WI 1232Wis.
complainant'personal observations, met the test of legéicgricy and did not lack 2d 679 605 N.W2d 846
specificity so as to invalidate a conviction. StateBecker51 Ws. 2d 659188 Thetest of a complaint is of minimal adequacy in setting forth the essential facts
N.W.2d449(1971). establishingorobable cause through a common sense, and not hypertechnical, evalu

A defendant waives objections to thefigncy of a complaint by not objecting ation. Only afidavits specifically incorporated into the complaint may be used to
beforeor at the time of pleading to the information. DayState52Wis. 2d 122 = showprobable cause, but the legal term of art, “incorporated by reference,” need not
187 N.w2d 790(1971). beused; the term “attached” was ficient. State vSmaxwell, 2000 WI App 112,

A complaint is a self-contained char and it alone can be considered in determin235Wis. 2d 230612 N.w2d 756
ing probable cause. Fadtsat would lead a reasonable person to conclude that a crime=ormssimilar to the uniform tréi citations that are used as complaintsitiate
wascommitted by the defendant must appear within the 4 corners of the documeritninal prosecutions in certain misdemeanor casessuficient to confer subject
Statev. Haugenb2 Wis. 2d 791191 N.w2d 12(1971). matterjurisdiction on the court, but any conviction that results from thegrin the
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mannerdescribed in the opinias null and void; ss. 968.02, 968.04, 971.01, 971.04hall be delivered forthwith to a law enforcemerfiadr for sef
971.05and 971.08 are discussed. 63 A@en. 540. vice

968.02 Issuance and filing of complaints. (1) Except as (@) When an accused has been arrested without a warrant and

otherwiseprovided in this sectiora complaint chaing a person 1S in custody or appears voluntarily before a judge, no warrant
with an ofense shall be issued only by a district attornethef jshall be issued and the complaint shall be filedhwith with a
county where the crime is alleged to have been committed. J4dge.

complaintis issued when it is approved for filify the district (b) A warrant or summons may be issiych judge in another
attorney. The approval shall be in thierm of a written endorse county when there is no available judge of the county in which the
menton the complaint. complaintis issued. The warrant shall be returnable before a

(2) After a complaint has been issued, it shall be filed withiedgein the county in which the fefnse alleged in the complaint
judgeand either a warrant or summons shall be issued or the c@¥ascommitted, and the summons shall be returnable before the
plaint shall be dismissed, pursuant t®88.03 Such filing com  clrcuit court of the county in which thefefise alleged in the com
menceghe action. plaint was committed.

(3) If a district attorney refuses or is unavailable to issue a(c) A judge may specify geographical limits for enforcement
complaint,a circuit judge may permit the filing of a complaint, ifof a warrant.
the judge findsthere is probable cause to believe that the person(d) An examination of the complainant or witness under sub.
to be chaged has committed anfehse after conducting a hear (1) may takeplace by telephone on request of the person seeking
ing. If the district attorney has refused to issue a complaint, hetg warrant or summons unless good cause to the contrary
sheshall be informeaf the hearing and may attend. The hearingppears.The judge shall place each complainant or witness under
shallbe ex parte without the right of cross—-examination. oathand arrange for all sworn testimony to be recorded, either by
(4) If the alleged violator under948.55 (2)or948.60 (2) (c) astenographic reporter or by mearfs voice recording device.
is or was the parent or guardian of a child who is injured or di€hejudgeshall have the record transcribed. The transcript; certi
asa result of an accidental shooting, the district attorney may cdied as accurate by the judge or repgréer appropriate, shall be
sider,among other factors, the impact of the injurgleath on the filed with the court. If the testimony wascorded by means of a
alleged violator when deciding whether to issue a complainfoice recording device, the judge shall alle the original
regardingthe alleged violation. This subsection does not restrigicordingwith the court.
the factors that a district attorney may consider in deciding 2y sywmons. (a) In any casthe district attorneyafter the
whetherto issue a complaint regarding any alleged violation. issyancef a complaint, may issue a summons in lieu of request

History: 1977 c. 4491991 a. 1391999 a. 185 f : : .
A judge abused his discretion in barring the public from a hearing under sub. t the issuance ai warrant. The complalnt shall then be filed

Stateex rel. Newspapers Circuit Court,124 Ws. 2d 499370 N.W2d 209(1985). th the clerk.
A judges order under sub. (3) is not appealable. GavcuMgroney127 Ws. 2d (b) In misdemeanor actions where the maximum imprison

69, 377 N.w2d 201(Ct. App. 1985). : :

Sub.(3) does not give a trial court authority to order a district attorney to fié-dif .memdoes not exceed 6 months., the JUdg.e shall issue a summons
entor additional chayes than thosalready brought. Unnamed Petitionemyal-  insteadof a warrant unless the judge believes that the defendant
worth Circuit Ct.,157 Wis. 2d 157458 N.W2d 575(Ct. App. 1990). will not appear in response to a summons.

Sub.(3) does not confer upon the person who is the subject of a proposed-prosecu . .
tion theright to participate in any way or to obtain reconsideration of the ultimate (C) If & person summoned fails to appear in response to-a sum

decisionreached. A defendant named in a complaint issued pursusrit.t8) has monsissued by a district attom,a}qe district attorney may pro

the same opportunity to challenge in circuit court the legal and factdienty of ~ : ; ; f P

thatcomplaint as defendant named in a complaint issued pursuant to sub. (1). K&QEdto flle_ the pomplalnt as prowded |n9§8.02and, in addition

v. Dane County2004 WI 58271 Ws. 2d 633681 N.Ww2d 110, 02-2490 to endorsing his or her approval on the complaint, shall endorse

A refusal to issue a complaint under sub. (3) may be proven directigamstan  yponthe complaint the fact that the accused failed to respond to

tially, by inferences reasonably draivom words and conduct. The refusal can be

openand explicit or indirect and inferred. Inactialone will ordinarily not support asummons.

aninference of aefusal to prosecute. Kalal®ane County2004 WI 58271 Wis. -

5633 681 NWod 110, 022490 ?3) MANDATQBY PROVISI.ONS. (@ V\arrgnt. The warrant shall:
Formssimilar to the uniforntrafiic citation that are used as complaints to initiate 1. B€ in writing and signed by the judge.

criminal prosecutions in certain misdemeanor casessuficient to confer subject i ; eldam

matter jurisdiction on the court but any conviction that results from their use in the 2. State the ”?‘me of the crime and the sectlorg d

mannerdescribed in the opinids null and void: ss. 968.02, 968.04, 971.01, 971.04)Umberof the section alleged to have been violated.

971.05,and 971.08 are discussed. 63 AGgn. 540. _ _ 3. Have attached to it a copy of the complaint.
Judicial scrutiny of prosecutorial discretion in decision motfile complaint. . .
Becker. 71 MLR 749 (1988). 4. State the name of the person to be arrested, if known, or if

notknown, designate thgerson to be arrested by any description
968.03 Dismissal or withdrawal of complaints. (1) If by which the person to be arrested can be identified with reason
the judge does not find probable cause to believe thaffanse ablecertainty
hasbeen committed or that the accused has committed it, the judges. State the date when it was issued and the name of the judge
shallendorse such finding on the complaint &ifedthe complaint \yho issued it together with the title of the judgefice.

with the clerk. 6. Command that the person against whbencomplaint was
(2) An unserved warrant or summons shallthet request of agebe arrested and brought beftie judge issuing the warrant,

thedistrict attorneybe returned to the judge who may disnties o f the judge is absent or unable to act, before some other judge
action. Such request shall be in writing, it shall state the reasqRshe same county

thereforin writing and shall be filed with the clerk.

L . : o 7. The warrant shall be in substantially the following form:
H(ift)or;lz'hleggslzr.rllggals in subgl) and(2) are without prejudice. STATE OF WISCONSIN,

.... County
968.04 Warrant or summons on complaint. (1) WAR-  State of Visconsin
RANTS. If it appears from the complaint, or from arfiddvit or
affidavits filed with the complaint or after an examination under D fendant
oathof the complainant or witnesses, when the judge determines( efendant(s))
thatthis is necessaryhat there is probable causebelieve that THE STATE OF WISCONSIN © ANY LAW ENFORCEMENT
an offense has been committed and that the accused has cOfFICER:
mitted it, the judge shall issue a warrant for the arrest of the A complaint, copy of which is attached, having been filed with
defendanbr a summons in lieu thereof. The warransiummons me accusing the defendant(s) of committing the crime afan.
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trary to sec. ...., Stats., and | having found that probable causg4) Service. (a) The warrant shall be directéal all law
existsthat the crime was committed by the defendant(s). enforcementfficers of the state. A warrant may be seraag

You are, therefore, commanded to arrest the defendant(s) #fitrein the state.
bring .... before me, oiif | am not available, before some other (b) A warrant is served by arresting the defendant and inform
judgeof this county ing the defendant as soon as practicable of the nature of the crime
Dated ...., .... (year) with which the defendant is clugad.

....(Signature) (c) An arrest may be made bylaw enforcement fi€er with-
. outa warrant in the law enforcementioér’s possession when the
....(Title)
. law enforcement dicer has knowledge that a warrant has been
8. The complaint and warrant may be on the stme. The sgyed. In suchcase, the diter shall inform the defendant as soon

warrantshall be beneath the complaititseparate forms are used.agpracticable of the nature of the crime withich the defendant
a copy of the complaint shall be attached to the warrant. is chaged.

(b) Summons. 1. The summons shall command the defendant 4y The|aw enforcement diter arresting a defendant shall
to appear before a court at a certain time and place and shall hgiorseupon the warrant the time and place of the arrest and the
substantiallythe form set forth in sub@. law enforcement dicer’s fees and mileage therefor

2. A'summons may be served anywhere in the state and it shadlstory: 1973 c. 121975 c. 3941, 199 1977 c. 44%s.480, 497, 1983 a535

beserved bydelivering a copy to the defendant personally or BYF. . e UG " beisun, (1) @ pormits an arrost warrantor Summons
Ieavmga_ copy_ at the_ d_efendam’gsual place O_f_ abode with aPer; pe issued upon the basis of sworn reco[r)ded testimony received by telephone on
son of discretionresiding therein or by mailing a copy to theequesof the person seeking the warrant or summons unless goodtcabeeon
defendant’slast—-known address. It shall be served by a |amry appears. The telephopecedure permits faster processing of the application,

enforcemenbfficer. Y ilg&r]eserving a record of the basis for subsequent refR@nOrder dective Jan.

3. The summons shall be in substantially the following form; To be constitutionally stitient to support the issuance of an arrest warrant and to
showprobable cause, a complamust contain the essential facts constituting the

a. When issued by a judge: offensechaged. A complaint was fatally defective in merely repeating the language

STATE OF WISCONSIN of the statute allegedly violated. Stat&\illiams, 47 Ws. 2d 242177 N.w2d 61
' (1970).
.... County A warrant was properly issued upon sworn testimony of a stteatfan accom
3 i plice had confessed and implicated the defendant, since reliable hearsay is permitted

State of Visconsin anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d21Q

VS. 186 N.W.2d 314(1971).

(Defendant) Whena complaint alleged that a reliable informant procured a sampleigé
from the defendarg’apartment, the inference that the informant observed the defen
THE STATE OF WISCONSIN D SAID DEFENDANT. dant’spossession of a controlled substance satisfiedghiéar test. Scott vState,

. o . . _73Wis. 2d 504243 N.W2d 215(1976).
A complaint, copy of which is attached, having been filed Wr&"A criminal prosecution is properly and timely commenced by a John Doe com

me accusing the defendant of committing the crime afontrary plaintand arrest warrant that identify the defendant solely by a DNA profile, which

i H etsthe requirement of sub. (3) (a) 4. that if the defendanaime is not known the
tosec. ...., Statsand | having found that probable cause exists tHpae?rsonto be arrested must be identified by any description by which the person to be

the crime was committed by the defendant. arrestectan be identified with reasonable certainBtate vDabney 2003 W1 App

You, ...., are, therefore, summoned to appear before Branch!08,264 Ws. 2d 843663 N.W2d 366 02-2445 . -
of the .... court of .... County at the courthouse in the City of ... td\‘OTE' See also the notes to Article I, sectidil of the Wisconsin constitution.
answersaid complaint, on ...., ...., (year) at .... o’clackhe ....
noon, and in case of your failure to appeawarrant for your
arrestwill be issued.

968.05 Corporations or limited liability companies:
summons in criminal cases. (1) When acorporation or lira
ited liability company is chajed with the commissioof a crimi
Dated ..., .... (year) nal offense, the judger district attorney shall issue a summons
....(Signature) settingforth the nature of the fefnse andcommanding the corpo
....(Title)  rationor limited liability company to appear before a court at a

b. When issued by a district attorney: specifictime and place. _ _
STATE OF WISCONSIN, ‘ (2) The summons for the appearance pf a corporation or lim
Count ited liability company may be served psovided for service of a
oun;_/ ) summonsupon acorporation or limited liability company in a
State of Visconsin civil action. The summons shall be returnable not lesslfian

VS. daysafter service.
(Defendant) History: 1993 a. 12.
Cross-ref :See $973.17f ision for default jud i
THE S-lATE OF W|SCONS|N _O SA|D DEFENDANT porart?gﬁ. reference: See s or provision for default judgment against a-cor

A complaint, copy of which is attacheldaving been made ) ] o
beforeme accusing the defendant of committing the crime of .968.06 Indictment by grand jury . Uponindictment by a
contrary to sec. ...., Stats. grandjury acomplaint shall be |_ssu_ed, as provided b968.02

You, ...., are, therefore, summoned to appear before Branch!Pon the person named in the indictment ancpéteon shall be
of the .... court of .... County at the courthouse in the City of ....§glitlédto a preliminary hearing under0.03 and all proceed
answersaid complaint, on ..., ... (year), at .... o'clackhe .... ings thereafter shall be the same as if th(_e person had been |_n|t|ally
noon,and in case of your failure to appeawarrant for your chargedunder s968.02and had not been indicted by a grand.jury

. istory: 1979 c. 2
arrestmay be issued. History: 1979 c. 291

Dated ...., ... (year) 968.07 Arrest by a law enforcement officer . (1) A law
.... (Signature) enforcemenbfficer may arrest a person when:
.... District Attorney (&) Thelaw enforcement diter has a warrant commanding
4. The complaint and summons may betloa same form. thatsuch person be arrested; or
The summons shall beeneath the complaint. If separate forms (b) The law enforcement fifer believes, on reasonable
areused, a copy of the complaint shall be attached to the sugnoundsthat a warrant for the perssrarrest has been issued in
mons. this state; or
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(c) The law enforcement fider believes, on reasonable (a) “Domestic abuse” means any of the following engaged in
grounds,that a felony warrant fothe persors arrest has beenby an adult person against his logr spouse or former spouse,

issuedin another state; or againstan adult with whom the person resides or forme$yded
(d) There are reasonable grounds to believe that the pisrsoff against an adult with whom the person has a child in common:
committingor has committed a crime. 1. Intentional infliction of physical pain, physical injuryit¢

(2) A law enforcement @iter making a lawful arrest may Ness.
commandthe aidof any person, and such person shall have the 2. Intentional impairment of physical condition.
samepower as that of the law enforcemerftog. 3. A violation of $940.225 (1)(2) or (3).

~ (3) If the alleged violator under948.55 (2)or948.60 (2) (¢) 4. A physical act that magause the other person reasonably
is or was the parent or guardian of a child who is injured or digs fear imminent engagement in the conduct descrilreder
as a result of an accidental shooting, no law enforceméegof subd.1., 2. or 3.
may arrest the alleged violator until at least 7 days after the datqb) “Law enforcement agency” has the meaning specified in
Oth‘he Shcl)ggtllngllsglggs 486 $.165.83 (1) (b)
IStOfy: a. a. . .

If the police have probable cause for arrest without a warrant, they magioweak ~ (2) CIRCUMSTANCESREQUIRING ARREST. (&) Notwithstanding

adoor to efect the arrest after announcitigeir purpose in demanding admission.S. 968.07and except aprovided in par(b), a law enforcement

Theremedy for excessive force is ritismissal of the criminal chge. Nadolinski i i if
v, Stated6 W, 20 250174 NW2d 483(1970). officer shall arrest and take a person into custody if:

An arrest based solelyn evidence discovered after an illegal search is invalid. 1. The oficer has reasonable grounds to believe that the per
Stateex rel. Furlong vWaukesha County Court7 Wis. 2d 515177 N.w2d 333 sonis committing or has committed domestic abuse and that the

(1970). _ _ persons actions constitute the commission of a crime; and
While probable cause for an arrest without a warrant requireartaficer have . . .
morethan a mere suspicion, thdicér does not need the same quantum of evidence 2. Either or both othe following circumstances are present:

necessaryor conviction, but information that would lead a reasonatfieesfto : P iavi i
believethat guilt is more than a possibilityhich information can bbased in part a. The O.flcer has a re_asonable basis fo_r t_)ell_ew_ng doatin
on hearsay State vDiMaggio,49 Ws. 2d 565182 N.W2d 466(1971). ueddomestic abuse against the alleged victim is likely

An officer need not bé possession of a warrant to make a valid arrest. Schillv . There is evidence of physical injury to the allegidim.
State, 50 Ws. 2d 473184 N.w2d 858(1971).

An arrest was valid when a defendant, approached byfiaerofoluntarily stated (b) If the oficer’s reasonable grounds for b¢|ief Und?r @r
thathe assumed they woultk looking for him because he had been the last persdn are based on a report of an alleged domestic abuse incident, the
to see the victim alive. Schenk$tate51 Wis. 2d 600187 N.W2d 853(1971). officer is required to make an arrest under@alonly if the report

Policehavegrounds to arrest without a warrant when they have information fro ; ithi [ :
areliable informer that a crime is be committed, when they check the information [E recelved’ within 28 days after the day the incident is a”eged to

andwhen the defendants attempt to escape when stopped. Mditsie53Wis. have occurred, by thefafer or the law enforcement agency that
2d 662 193 N.W2d 874(1972). employsthe oficer.

A person is not under arrest and tHief is not attempting an arrest, so far as the
right to use force is concerned, ukie person knows or should know that the person (3) LAw ENFORCEMENTPOLICIES. (@) Each law enforcement

restrainingor attempting to restrain him or her is aficaf. Celmen. Quarbeg,56  agency shall develop, adopt and implement written policies
Wis. 2d 581 203 N.W2d 45(1972). regardingarrest procedures for domestic abuse incidents. The

An arrest pursuant to a vahdarrant is legal even though théicér entered the i ; i .
defendant'shomewithout warning or knocking; therefore the court had person;{?O“C'eSSha” include, but not be limited to, the foIIowmg.

jurisdiction. State vMonsoor56 Ws. 2d 689203 N.W2d 20(1973). 1. Statements emphasizing that:

Thefactthat a witness had identified the defendant by photograph wiasesuf ;
to support an arrest, even though the witness was not allowed to identifé¢nelant a. In most circumstances, other than those under(8)a

atthe trial. State.Wallace,59 Wis. 2d 66 207 N.W2d 855(1973). law enforcement dicer should arrest and take a person inte cus
Whenan oficer, mistakenly believing in good faith that the occupants cdr had  tody if the oficer hasreasonable grounds to believe that the per

committeda crime,stopped a car and arrested the occupants, the arrest was illeggypy i committing or has committed domestic abuse and that the
but ashotgun in plain sight on the back seat could be seized and used in evidence.

State vTaylor, 60 Ws. 2d 506210 N.W2d 873(1973). pérsons actions constitute the commission of a crime.

Enforcementofficers may make constitutionally valid arrests withwatrrants b. When the dfcer has reasonable grounds to believe that

undersub. (1)(d) if they have reasonable grounds to believe that the person has c ;
mitteda crime. Rinehart.\Btate63 Ws. 2d 760218 N.W2d 323(1974). $Pousesformer spouses or other persons who reside together or

The police force is considered as a unit. If there is a police—charreietiunica f0fmer|¥ resided together are Commit.ting or hasemmitted
tion to the arresting éiter who acts in good faith, the arrest is based on probab@omesticabuse against each othtite oficer does not have to
causewhen facts exist within the policiepartment. State 8hears68 Ws. 2d 217 grresthoth persons, but should arrest the person whom fikerof

229N.W.2d 103(1975). . . . ..
Whenbags were heavy and contained brick-tikgects obtained in an overnight believesto be the primary physicalggressorin determining who

trip and the defendasthouse was under surveillance, there prabable cause for !S the primary ph_ysical aggressan_oficer should _COﬂ_Sider the
arrestfor possession of marijuana. Stat®kelpsy3 Ws. 2d 313243 N.W2d 213 ntent of this section to protect victims of domestic violence, the

(1976). : - A, f
Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a relatlvede.gree of injury Or.feanﬂICted on the persons mvo.lved
warranton the basis of information known prior to the arrest. Police may relyen @ndany history of domestic abubetween these persons, if that

witnessreports of citizen informers. LovedayState74 Ws. 2d 503247 N\w2d  history can reasonably be ascertained by tfieenf

116 (1976). e, . .
An officer may make a warrantless arrest for an ordinance violatiostéftatory c. Alaw enforcement éiter’s decision as to whether oot

counterparbf the ordinance existCity of Madison vRicky Two Crow 88 Wis. 2d  t0 arrest undethis section may not be based on the consent of the

156,276 N.W2d 359(Ct. App. 1979). victim to any subsequent prosecution or on the relationship of the
Evidence obtained during a mistaken arrest is admissible as long as the arre Egsongnvoh/ed in the incident.

officer acted in good faith and had reasonable, articulable grounds to believe thatthe . .

suspectvas the intended arrestee. Stateee,97 Wis. 2d 679294 N.W2d 547(Ct. d. A law enforcement diter’s decision not to arrest under

APAP- 1980)£b - ofstate policdics i citiver armest. State 6 this section may not be based solely upon the absence of visible

n arrest by an out-of-state policdioér was a valid citizes'arrest. State 8la i~ Ji~ati N ; i

wek 114 Wis. 2d 332338 N.W2d 120(CL App. 1983). indicationsof injury or impairment. _
Whena defendang’ mother admitted police into heome to talk to her son, the 2. A procedurefor the written report and referral required

subsequerdrrest of her son was valid. Stat®edgers119 Wis. 2d102 349 N.w2d undersub.(4).

453(1984). " - o
Municipal police may arrest and detain a person for whom another municipality 3- A pro_c_edure_ for notifying the alleged victofthe 'nC_|dem

in another county has issued a civil arrest warrant. 61 &ty. 275. of the provisions in sub.(5), the procedure for releasiribe

A city police oficer is a law enforcement fader and trafic officer within s.  grrestedperson and the likelihood and probable time of the

345.22. 61 Atty. Gen. 419.
NOTE: See also the notes to Atrticle I, sectionllof the Wisconsin Constitu arreStecbersors release.

tion. (b) Inthe development of these policies, each law enforcement

agencyis encouraged to consult with communitgamizations
968.075 Domestic abuse incidents; arrest and pro - andother law enforcement agencies with expertise in the recogni
secution. (1) DeriNnimions. In this section: tion and handling of domestic abuse incidents.
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(c) This subsection does not limit the authority of a law (7) ProsecuTionrPoLICIES. Each district attorneg’ofice shall
enforcemenggency to establish policies that require armastier develop,adopt and implement written policies encouraging the
morecircumstances than those set forth in 2p. prosecutionof domestic abuse fainses. The policies shall

(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement include,but not be limited to, the following:
officer does not make an arrest under this section whenfiberof  (a) A policy indicating that a prosecuterdecision not to
hasreasonable grounds to believe that a person is committingoopsecutea domestic abuse incident should not be based:
hascommitted domestic abuse and that pessaets constitute 1. Solely upon thabsence of visible indications of injury or
the commission of a crime, thefficer shall prepare a written impairment;
reportstating why the person was rastested. The report shall 5 ypon the victims consent to any subsequent prosecution
besent to the district attornesyofice, in the county where the actsys the other person involved in the incident; or
took place, immediately after investigation thfe incident has : . Iy . A
beencompleted. The district attorney shall review the report H’en& Upon the relationshigf the persons involved in the irci

determinewhether the person involvéd the incident should be t L . L
chaged with the commission of a crime. (b) A policy indicating that when any domestic abuse incident

is reported to the district attornsyofice, including a report made

ndersub.(4), a chaging decision by the district attorney should,
sentextraordinarycircumstances, be made not later than 2
Bksafter the district attorney has received notice of the inci
nt.

(5) CoNTACT PROHIBITION. (a) 1. Unless theris a waiver
underpar (c), during the 72 hours immediately following an arre
for a domestic abuse incident, the arrested person shall avoid
residenceof the alleged victim athe domestic abuse incident andd

if applicable, any premises temporarily occupied by the allegew(g) EDUCATION AND TRAINING. Any education and training by

victim, and avoid contacting or causing any person, other than | | ; i lating to trendii fd >
enforcemenbfficers and attorneys for the arrested person aﬁ%e aw eniorcement agency reialing to Ing of domestc
abusecomplaints shall stress enforcementcaiminal laws in

allegedvictim, to contact the alleged victim. . > > . >

; : . . domesticabuse incidents angrotection of the alleged victim.

2. An arrested person who intentionally violates this pargay enforcement agencies andmmunity oganizations with
graphshall be required to forfeit not more than $1,000. expertisein the recognition and handling démestic abuse inci
(b) 1. Unless there is a waiver under (ir a law enforcement dentsshall cooperate in all aspects of the training.

officer or otherperson who releases a person arrested for a domes 9) ANNUAL REPORT. (a) Eachdistrict attorney shall submit an
tic abuse incident from custody less than 72 hours after the arggglaireport to the department of justice listing all of the folow
shall inform the arrested person orally and in writing of thg,,.
requirementsunder par(a), the consequences of violating the 1. The number of arrests for domestic abuse incidertsin

requirementsind the provisions of 839.621 The arrested per : :
: : ; or her county as compiled and furnished by the law enforcement
sonshall sign an acknowledgment on thtten notice that he or %gencieSNithin the county

shehas received notice aind understands the requirements, th ) .
consequences efolating the requirements and the provisions of _2: Thenumber of subsequent prosecutions and convictions of
5.939.621 If the arrested person refuses to sign the notice; heN®Persons arrested for domestic abuse incidents.
shemay not be released from custody _ (_b) The listing of the nu_mbe.)f arrests, p_rosecutions and eon

2. If there is a waiver under péc) and theperson is released VICtions under par(a) shall include categories by statutory refer
undersubd.1., thelaw enforcement Giter or other person who ENCE0 the ofense involved and include totals for all categories.

. istory: 1987 a. 3461989 a. 2931993 a. 3191995 a. 304
releaseshe arrested person shall inform the arrested person oraIIQOTE: 1987 Wis. Act 346 which created this sectionstates the legislative

andin writing of the waiver and the provisions 0089.621 intent and purpose in section 1 of the Act.

3. Failure tocomply with the notice requiremem under subd. Questions by an fi€er prior to an arrest to determine which spouse was the pri
. . ry physical aggressor undsub. (3) (a) 1. b. were investigatory aviétanda
1. regarding a person who is lawfully released from custody béz};ningswere not required when the defendant was not deprived of freedom or ques

aprosecution undgrar (a), but does not &ct the application of tioned in a coercive environment. Stateeprich,160 Ws. 2d 472465 N.W2d 844

s5.939.621in any criminal prosecution. (Ct. App. 1991). _ o . L
. . . " . Warrantlessrrest and detention for bail jumpir8#6.49, is authorized if probable
(c) Atany time during the 72-hour period specified in @  causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. after

thealleged victim may sign a written waivef the requirements beingreleased under ch. 9688 Atty. Gen. 177

in par (a) The law enforcement agency shall have a waiver formohis section applies to roommatésng in university residence halls, whether-pri
: vatelyor state owned. If criteria requiring arrest under sub. (2) exist, a law enforce

available. mentofficer must make a custodial arreg9 Atty. Gen. 109

(d) The law enforcement agency responsibletrﬁerarrest of A Prosecutos iew of Elder Abuse. Hanrahan. i8V/Law Sept. 2000.
aperson for a domestic abuse incidgimll notify the alleged vic )
tim of the requirements under p@) and the possibility of, proce 968.08  Release by law enforcement officer of ~ arrested

durefor and efect of a waiver under paic). person. A law enforcement @iter having custody of person
() Notwithstanding 968.07 a law enforcement iger shall arrestedvithout a warrant may release the person arrested without

8 P requiringthe person to appear before a judge if the law enforce
arrestand take a person into custody if thioefr has reasonable mgntoﬁi%er ispsatisfied th%pt) there are inﬁi:ifar?t grounds fothe
groundsto believe that the person has violated (&@r

. issuanceof a criminal complaint against the person arrested.
(6) ConDITIONAL RELEASE. A person arrested and taken into History: 1993 a. 486

custody for a domestic abuse incident is eligible for conditional

release.Unless there is a waiver undeib.(5) (c), as part of the 968.085 Citation; nature; issuance; release of

conditionsof any such release that occurs during the 72 howtscused. (1) NATURE. A citation under this sectids a diree

immediatelyfollowing suchan arrest, the person shall be requiretive, issued by a law enforcemenficdr, that a person appear in

to comply with the requirements undirb.(5) (a)and to sign the courtand answer criminal chges. A citation is not ariminal

acknowledgmenunder sub(5) (b). The arrested persenelease complaintand may not be used as a substitute for a criminal com

shall be conditioned upon his or her signed agreemergftain  plaint.

from any threats or acts of domestic abuse against the alleged vic(2) AutHoRrITY TO ISSUE; EFFECT. A law enforcement diter

tim or other person. may issue a citation to any person whom he or shedesonable
(6m) OFrFICcER IMMUNITY. A law enforcement diter is groundsto believe has committed a misdemeancitation may

immunefrom civil and criminal liability arising out of a decisionbeissuedn the field or at the headquarters or precinct station of

by the oficer to arrest or not arrest an allegefentler if the deci  the officer instead of or subsequent to a lawful arrest. If a citation

sionis made in a good faithfeft to comply with this section. is issued,the person cited shall be released on his or her own
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recognizance.n determining whether to issue a citation, the lasearchthe person arrested and an area within such psisune

enforcemenofficer may consider whether: diate presence for the purpose of:

(&) The accused has given proper identification. (1) Protecting the dicer from attack;

(b) The accused is willing to sign the citation. (2) Preventing the person from escaping;

(c) The accused appears to represent a danger of harm-to himi3) Discovering and seizing the fruits of the crime; or
self or herself, another person or property (4) Discoveringand seizing any instrumentsticles or things

(d) The accused can show ficibnt evidence of ties to the which may have been used in the commission of, or which may
community. constituteevidence of, the énse.

(e) The accused haseviously failed to appear or failed to An automobile search consistent wiiton does not violate this sectiorThis
respondo a citation. sectiondoes not require proof of anfiekr’s subjective intent when conducting a

. searchincident to an arrest. StateRry, 131 Wis. 2d 153388 N.W.2d 565(1986).
(f) Arrest or further detention appears necessary to carry OWOTE: See also the notes to Article I, sectidii of the Wisconsin constitution.

legitimate investigative action in accordanegth law enforce
mentagency policies. 968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A
(3) ConTENTs. The citation shall do all of the following: ~ searchwarrant is an order signed by a judge directing a law

(a) Identifythe ofense and section which the person is allegé&tforcemendificer to conduch search of a designated person, a
to have violated, including the date, and if material, identify tréeSignateabject or a designated place for the purpose of seizing
propertyand other persons involved. designatedproperty or kinds of propertyA judge shall issue a

(b) Contain the name and address of the person cited, or OﬁﬁquMarrant If prabable cause is shown.
identificationif that cannot be ascertained. (2) WARRANT UPONAFFIDAVIT. A search warrant may be based

() Identify the dficer issuing the citation upon sworn complaint or &ftlavit, or testimony recorded by a

(d) Direct theperson cited to appear for his or her inmthonographlcreporteror under sub(3) (d), showing probable

appearancé a designated court, at a designated time and dal ﬁigfﬁgﬁ{ﬁ{gag rgzlicgfrprlamt, ditlavit or testimony may be upon

(4) Service. A copy of the citation shall be delivered to the (3) WARRANT UPON ORAL TESTIMONY. (a) General rule. A
personcited, and the original must be filed withe district attor searchwarrant may be based upon sworal testimony commu

ney. o nicatedto the judge by telephone, radio other means of elec
(5) ReviEw BY DISTRICT ATTORNEY. If the district attorney tronjc communication, under the procedure prescribed in this sub

declinesto prosecute, he or she shall notifig law enforcement gaction.

agencywhich issued the citation. The law enforcement agency (b) Application. The person who is requesting the warrant

shall attempt to notify the person cited that he or she will not % . > .
: ; - ; .. Shall prepare a duplicate original warrant aedd the duplicate
chargedand is not required to appear as directed in the C|tat|00.riginal warrant, verbatim, to the judge. Thalge shall enter

(6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The  yerhatim, what is read on the original warrant. The judge may
prior issuance of a citation does not bar the issuance of a SUMMQAS tthat the warrant be modified
or a warrant for the samefefse. )

(7) PreparaTIONOF FORM. The judicial conference shall pre

scribethe form and content of the citation unders8.171
History: 1983 a. 433

(c) Issuance. If the judge determines that there is probable
causefor the warrant, the judgghall order the issuance of a war
rant by directing the person requesting the warrant to sign the
judge’sname on the duplicate original warramh addition, the
nd personshall sign his or her own name tire duplicate original
antor a witness failéo appear before the court as required, or vigarant. The judge shall immediately sign the original warrant
latesa term of the defendastor witness bond or the defendasit andenter on the face of the original warrant the exact time when

nt[he warrant was ordered to be issued. The finding of probable

or witnesss probation, if anythe court may issue a bench warral -
for the defendarg’ or withess arrest which shall direct that thecause‘or a warrant upon oral testimony shall be based on the same

defendant or witness be brought before the court without unr&iid of evidence as is sfidient for a warrant upon fidlavit.
sonabledelay The court shall state on the record at the time of (d) Recording and certification of testimony. When a caller

968.09 Warrant on failure to appear . (1) When a defe

issuancef the bench warrant the reason therefor informsthe judgethat the purpose of the call is to request a war
(2) Prior to the defendart’ appearance in court after thdant,the judge shall place under oath epetson whose testimony

defendant'sarrest under sulfl), ch.969 shall not apply formsa basis of the application and each person applying for the
History: 1971 c. 2981993 a. 486 warrant. The judge or requesting person shall arrange for all

A bench warrant may be directed to all law enforcemdioees in the stateiith- ~ Sworntestimony to be recorded either &gtenographic reporter
e ey = Sep B0y means of @ voice recording device. The judge shall have the
@ 7_y62 Atty Gen. 208. 99 y's. 908 “' ordtranscribed. The transcriptertified as accurate by the

judgeor reporteras appropriate, shdle filed with the court. If
968.10 Searches and seizures; when authorized. A thetestimony was recorded by means of a voice recording device,

searchof a person, object or place may be made and things niB§judge shall also file the original recording with the court.

be seized when the search is made: (e) Contents. The contents of a warrant upon oral testimony
(1) Incident to a lawful arrest; shallbe the same as the contents of a warrant ufinlaat.
(2) With consent; (f) Entry of time of execution. The person who executtdse
(3) Pursuant to a valid search warrant; warrantshallenter the exact time of execution on the face of the
(4) With the authority and within the scope of a right of Ia\/\n‘uﬁjum'c"jlte original warrant. .
inspection,; (4) LocaTtioN OF SEARCH. A search warrant may authorize a

(5) Pursuant to a search during an authorized temporary q

tioning as pl’OVId?d n 968'_25 or History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 Ws. 2d xiii (1987).
(6) As otherwise authorized by law Judicial Council Note, 1988:Sub. (2) is amended to elimindte preference for
NOTE: See the notes to Article |, sectionllof the Wisconsin constitution. written affidavits as the basis for search warrantselephoned testimony allows
fasterresponse and the transcribed record is no less adequate for. review

o Sub.(3) (a) is amended to eliminate the preference for writfetasits as the basis
968.11 Scope of search incident to lawful arrest. When for search warrantsTelephonedestimony allows faster response and the transcribed

a lawful arrest is made,law enforcement €iter may reasonably recordis no less adequate for review

%arckto be conducted anywhere in the state and may be executed
u%ursuantto its terms anywhere in the state.
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Sub.(3) (c) is amended to eliminate the preference for writftaaits as the basis (2) Any search warrant not executed within the tpnevided
for search warrantslelephonedestimony allows faster response and the transcrib : : . f
recordis no less adequate for review ‘?_?1 sub.(1) shall bevoid and shall be returned to the judge issuing
Sub.(3) (d) is amended to authorize that the testimony be recorded either b‘}-a

stenographiceporter or a voice recording device. [Beder efective Jan. 1, 1988]  Executionof search warrant is timely if in complianeéth (1) and if probable

NOTE: See the notes to Article |, sectionllof the Wisconsin constitution.  causewhich led to issuance still exists at time of execution. Defense has burden of
proof in timeliness challenge. StateBdwards98 Ws. 2d 367 297 N.w2d 12
968.13 Search warrant; property subject to seizure. (1980).

(1) A search warrant may authorize the seizure of the foIIowing'

(a) Contraband, which includes without limitation because ¢
enumerationlottery tickets, gambling machines or other gam,
bling devices)ewd, obscene or indecent written matpéctures,
soundrecordings or motion picture films, fgd money owritten
instrumentsand the tools, dies, machines or materials for makiﬁ@ﬁistory_ 1093 a. 486
them,and controlled substances, as defined §68.01 (4) and Thedefendant had dfidient control and dominion over a dar it to be considered
controlledsubstance analogs, as defined BEL.01 (4m)andthe  «premises justifying a search of the defendant. Stafeeed156 Ws. 2d 546457
implementsfor smoking or injecting them. Gambling machinesl.w.2d494(Ct. App 1990).
or othergambling devices possessed by a shipbuilding busineshefrisk of a person not named in a search warrant during the executiomaiithe

i ; ; ; ; rantwas reasonable when occupants of the residence were very likely to be involved
thatcomplles with $945.095are not SUb]eCt to this section. in drug traficking; drugs felt in a pocket during tlfiesk were lawfully seized when

(b) Anything which is the fruit of or has been used indbie  theofficer had probable cause to believe that there was a connection between what
missionof any crime. wasfelt and criminal activity State vGuy, 172Wis. 2d 86492 N.Ww2d 31 (1992).

. . . . NOTE: See also the notes to Article |, sectidd of the Wisconsin constitution.
(c) Anything other than documents which may constitute evi

denceof any crime. _ _ ~968.17 Return of search warrant. (1) The return of the
_(d) Documents which magonstitute evidence of any crime,searchwarrant shall be made within 48 hours after executidineto
if probable cause is shown that the documents are under the e@i}y designated in the warrariThe return shall be accompanied
trol of a person who is reasonably suspected to be concerned iry{pg written inventory of any property taken. Upon request, the
commissionof that crime under £39.05 (2) clerk shall deliver a copy of the inventory to the per$am

(2) In this section, “documents” includes, but is not limited tayhom or fromwhose premises the property was taken and to the
books, papers, records, recordings, tapes, photographs, filmsa@hlicantfor the search warrant.

computeror electronic data. (2) An affidavit or complaint made in suppat the issuance

History: 1971 c. 2191979 c. 811995 a. 1, 448 . )
An adversary hearings not necessary for the seizure of a limited quantity o f the warrant and the transcript of any testimony taken shall be

obscenenaterial as evidence but is necessary before morethgentiary copies are filed with the clerk within 5 days after the date of the execution of
seized. Stateex rel. Howard vO'’Connell,53 Ws. 2d 248192 N.W2d 201(1971).
“Contraband”under sub. (1) (a) is not limited to items thatf@eese illegal; it also anHy sea.rclr;;/i/arrzaggt.
encompasseigems used, acquired, or transferred illegahigluding money Jones istory: 1971 c. 2 . )
v. State 226 Ws. 2d 565594 N.W2d 738(1999). In computing the time within which a searqh warrant must be returned, the court
NOTE: See also the notes to Article I, sectidi of the Wisconsin constitution. ~ mayexclude the hours between 4:30 p.m. Friday and 8 a.m. Moriemh a delay
would not afect the validity of the searctState vMeier, 60 Wis. 2d 452210 N.W2d
685(1973).
968.135 Subpoena fOI’_ do_cuments. Upon the reques_t of Thetrial court erred in suppressicgntrolled substances and associated parapher
the attorney generadr a district attorney and upon a showing Ofialiaseized pursuant @search warrant on the ground that a transcript of testimony
probablecauseunder s968.12 a court shall issue a Subpoenaponwhich thewarrant was based was not filed within 5 days of its execution, as

i ; e P requiredby sub. (2), because: 4) 968.22 provides that no evidence seized under a
requmngthe prOdUC'[IOI’l of documents, as SpeCIerd 1968.13 searchwarrant may be suppressdde to technical irregularities noffedting the

(2). The documents shall be returnable todbert which issued defendant'substantial rights?) the 5-day filing requirement is a ministerial duty
the subpoena. Motions to the court, including, but not limited teyiolation of which does not invalidate a search absent prejudice; and 3) there was

i i no prejudice when the transcript was filegproximately 6 weeks prior to the filing
motionsto quaSh or limit the Sproenma" be addressed to theof the information, before which the defendant was statutorily precluded from mak

court which issued the subpoena. Any person whiawfully  ingany motion to suppress. Stat&iam,68 Wis. 2d 614229 N.W2d 664(1975).
refusesto produce the documents may be compelledbtso as

providedin ch.785 This section does not limit orfeft any other 968.18 Receipt for seized property . Any law enforcement
subpoenauthority provided by law officer seizing any items without a search warrant shall give

History: 1979 c. 81177, 1983 a. 443%.4. r i n r i | h rson from wh ion
A banks voluntary surrender of records other than those demanded salthe eceiptas soon as pract cable to the perso 0 0S€ pOSSessio

poenaprovided no basis for suppression. Sta@wift, 173 Ws. 2d 870496 N.w2d they are t_aken_- Fa”l_lfe_to give such r_eceipt shalrender the evi
713(Ct. App. 1993). denceseized inadmissible upon a trial.

8.16 Detention and search of persons on premises.

e person executing thgearch warrant may reasonably detain
ndsearch any person on the premises at the time to protect him
self or herself from attack or to prevent the disposalarceal

ntof any item particularly described in the search warrant.

968.14 Use of force. All necessary force may be useci®@ 968.19 Custody of property seized. Property seized under
cutea search warrardr to efect any entry into any building or 4 search warrant or validly seized without a warrant shall be safely
propertyor part thereof to execute a search warrant. keptby the oficer, who may leave it in the custody of the sHerif

Officersacted legallywhen, armed with a search warrant, they knocked on a do i
pushedt open when the defendant opened it 2 inches, and put him under restr%ﬂ{itake a receipt ther.ef“‘o Iong as ne.Cessary toe purpose of
beforeshowing the warrant. StateMeier, 60 Ws. 2d 452210 N.W2d 685(1973). beingproduced as evidence on any trial.

To dispense with the rule of announcement in executing a wapeaticularfacts
Eroumetances Xt Anfalor s exponence an aning are vai reievant conaiae008:20 _Return of property seized. (1) Any personclaim
ations. State vMeyer 216 Ws. 2d 729576 N.W2d 260(1998). ing the right to possession pfopertyseized pursuant to a search
Irrespectiveof whether the search warrant authorizes a "no-knock” @e@gon  warrantor seized without a search warrant may apply for its return
e e e e warrant is executed. Stdavis, 2000 WI270, - 1o the circuit court for theounty in which the property was seized
Thereis no blanket exception to the knock and announce requirement for-exe@% Where the search warrant was returned. The court shall order

ing warrants. ® justify no—knock entrya reasonable suspicion that knocking andsuchnotice as it deems adequate to be given the district attorney

announcingwill be dangerous, or futile, or will inhibit thefe€tive investigation of -
acrime must exist. RichardsWjisconsin520 U.S. 385137 L. Ed. 2d 615%1997). andall persons who have or may have an intdresite property

NOTE: See also the notes to Article I, sectidt of the Wisconsin constitution.  andshall hold a hearing to hear all claims to its true ownership.
If the right to possession is proved to the cews#tisfaction, it
968.15 Search warrants; when executable. (1) A search shallorder the properfyother than contraband or property €ov
warrantmust be executed ameturned not more than 5 days afteeredunder sub(1m)or (1r) or s.173.12 173.21(4), or 968.205
the date of issuance. returnedif:

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/961.01(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/961.01(4m)
https://docs.legis.wisconsin.gov/document/statutes/2003/945.095
https://docs.legis.wisconsin.gov/document/statutes/2003/939.05(2)
https://docs.legis.wisconsin.gov/document/acts/1971/219
https://docs.legis.wisconsin.gov/document/acts/1979/81
https://docs.legis.wisconsin.gov/document/acts/1995/11
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/courts/53%20Wis.%202d%20248
https://docs.legis.wisconsin.gov/document/courts/192%20N.W.2d%20201
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20565
https://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20738
https://docs.legis.wisconsin.gov/document/statutes/2003/968.12
https://docs.legis.wisconsin.gov/document/statutes/2003/968.13(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.13(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20785
https://docs.legis.wisconsin.gov/document/acts/1979/81
https://docs.legis.wisconsin.gov/document/acts/1979/177
https://docs.legis.wisconsin.gov/document/acts/1983/443
https://docs.legis.wisconsin.gov/document/acts/1983/443,%20s.%204
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20870
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20713
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20713
https://docs.legis.wisconsin.gov/document/courts/60%20Wis.%202d%20452
https://docs.legis.wisconsin.gov/document/courts/210%20N.W.2d%20685
https://docs.legis.wisconsin.gov/document/courts/216%20Wis.%202d%20729
https://docs.legis.wisconsin.gov/document/courts/576%20N.W.2d%20260
https://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%2015
https://docs.legis.wisconsin.gov/document/courts/622%20N.W.2d%201
https://docs.legis.wisconsin.gov/document/courts/520%20U.S.%20385
https://docs.legis.wisconsin.gov/document/courts/137%20L.%20Ed.%202d%20615
https://docs.legis.wisconsin.gov/document/statutes/2003/968.15(1)
https://docs.legis.wisconsin.gov/document/courts/98%20Wis.%202d%20367
https://docs.legis.wisconsin.gov/document/courts/297%20N.W.2d%2012
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/courts/156%20Wis.%202d%20546
https://docs.legis.wisconsin.gov/document/courts/457%20N.W.2d%20494
https://docs.legis.wisconsin.gov/document/courts/457%20N.W.2d%20494
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%2086
https://docs.legis.wisconsin.gov/document/courts/492%20N.W.2d%20311
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/courts/60%20Wis.%202d%20452
https://docs.legis.wisconsin.gov/document/courts/210%20N.W.2d%20685
https://docs.legis.wisconsin.gov/document/courts/210%20N.W.2d%20685
https://docs.legis.wisconsin.gov/document/courts/68%20Wis.%202d%20614
https://docs.legis.wisconsin.gov/document/courts/229%20N.W.2d%20664
https://docs.legis.wisconsin.gov/document/statutes/2003/968.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.20(1r)
https://docs.legis.wisconsin.gov/document/statutes/2003/173.12
https://docs.legis.wisconsin.gov/document/statutes/2003/173.21(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.205

968.20 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 03-04Wis. Stats. Database 8

(a) The property is not needed as evidencd aeeded, satis weapon or ammunition is no¢turnedby the oficer under sub.
factory arrangements can be made for its return for subsequent (@ethe city village, townor county or other custodian may retain

asevidence; or the dangerous weapon or ammunition a@udhorize its use by a
(b) All proceedings in which it might be required have bee@Ww enforcement agencgxcept that a dangerous weapon used in
completed. the commission of a homicide or a handgun,dagined in s.

175.35(1) (b), may not beetained. If a dangerous weapon other
thana firearm is not so retained, thity, village, town or county
X J < or other custodiashall safely dispose of the dangerous weapon
petentadult which would have been a crime if the act had begp it the dangerous weapon is a motor vehicle, as defined in s.
committedby a competent adult. o 340.01(35), sell the motor vehicle followinthe procedure under
2. “Dangerous weapon” has the meaning given B89.22 s.973.075 (4) If a firearm or ammunition is not so retained, the
(10). city, village, town or county or other custodian shall ship it to the
(b) If the seized property is a dangerous weapon or ammustiatecrime laboratories and it is then the property ofiéiverate
tion, the property shall not be returntany person who com ries. A person designated by the departmehfustice may
mitted a crime involving the use of the dangerous weapdheor destroyany material for which the laboratories have no use or
ammunition. The property may be returned to the rightful ownearrangefor the exchange of material with other public agencies.
underthis section if the owner had no prior knowledge of and gave lieu of destruction, shoulder weapons for which the laboratory
no consent to the commission of the crinf&roperty which may hasno use shall be turned ovey the department of natural
not be returnedo an owner under this subsection shall be disposegbourcedor sale and distribution of proceeds undet%934
of under subg(3) and(4). (4) Any property seized, other than property covered usder
(1r) If the seized property is a firearm seized undéd 0 968.205 that poses a danger to life or other property in storage,
(13) (cv), the court that issued that order shall order the fireafii@nsportatioror use and that is not required for evidence or fur
returnedif the prohibitionunder s51.20 (13) (cv) lhas been can therinvestigation shalbe safely disposed of upon command of
celedunder s51.20 (13) (cv) 2or (16) (gm) the person in whose custody they are committed. Thewiligge,

(2) Propertynot required for evidence or use in further invedOWn or county shall by ordinance or resolution estatilisposal
tigation, unless contraband or property covered under(@mp) Procedures. Proceduresnay include provisions authorizing an
or (1r) or s.173.120r 968.205 may be returned by thefiokr o~ attémptto return to the rightful owner substances which have a
the person from whom it was seized without the requirement ofgmMmercial value in normal business usage and do not pose an
hearing. immediatethreat to life or propertylf enactedany such provision

(3) (a) First class cities shall dispose of dangerous weap shallinclude a presumption that if the substance appears to be or

or ammunition seized 12 months after takiassession of themqg%ported stolen an attempt will be made to return the substance

. ) . to the rightful owner
if the ownerauthorized under sufilm), has not requested their ™ i 1677 ¢ 260 1977 c. 44%.497 1979 c. 2211981 c. 1601983 a. 189

returnandif the dangerous weapon or ammunition is not requireb2g (3) 1983 a. 2781985 a. 2%s.2447t0 2449 3200 (35) 1987 a. 2031987 a.
for evidence or use in further investigation and has not tisen 332s.64,1993 a. 90196, 1996 a. 1571997 a. 192248 1999 a. 1852001 a. 16

i i claimant of seized property has the burden of showing that it is not contraband
posedOf pursuant to a court order at the completlon of a crimin dis not needed as evidence in a possible retrial. Money may be applied to-the pay

actionor proceeding Disposition procedures shall be establishegentof counsel fees. Witer v Sauk County Clerlf Court,53 Wis. 2d 178191

by ordinance or resolution and may include provisions authg.W.2d852(1971).

i7i i Under sub. (1m) (b), “rightful owner” refers to an innocent person who owned a
rizing an attempt tQ_ retum. to the rightful owner aigngerous firgarmor ammunition at the time anfefise was committed. StateMlliams, 148
weaponsor ammunition which appear to be stolen or are report@gl. >4 852 436 N.w2d 924(Ct. App. 1989).

stolen. If enacted, any sugprovision shall include a presumption  whetherexplicit photographs seized during the execution of a search warrant were
thatif the dangerous weapons or ammunition appear to be or gg&as\?ggsscg%gisid- lnl geg ‘Ff)etum of Property in StaBewhof, 185 Ws. 2d60Q
: W, . App. .

reportedstolen an é}tﬁemmll| be made. to return the dangerous™, e event that the district attorney elauds to bring a forfeiture action against
weaponsor ammunition to the authorized rightful owndf the  seizedproperty a person seeking the return of the property may do so under this sec

i i i p not s. 961.55 (3). JonesState226 Ws. 2d 565594 N.W2d 738(1999).
returnof a seized dangerous weapon other than a firearm is PR:‘H—led«-}finition of contraband in s. 968.13 applies to this section.bilifden is on

requested)y its rightful owner Under sufl) and is not returned the state to prove by the greater weight of the credible evideatgroperty is con
by the oficer undersub.(2), the city shall safely dispose of thetra\l/avagg7n§8t (sltgtgggt to return under this section. Jor@tate226 Ws. 2d 565594
danggrouwyeapon arif the dangerous weapon_ ISa m°t°.r vehICIé\!‘THeterm “use” in sub. (1m) (b) requires more than than the mere fact that a firearm
asdefined in s340.01 (35) sell the mOtO.I‘ vehicle following the is with a person. It must be part of the crime in sovag State vPerez, 2000 WI
procedureunder s973.075 (4)or authorize a law enforcementApphJiS,ZCt’gS Ws.t2€|_238612 N.w2d 374 dina 1o establish & ool

; ; i is section establishes an in rem proceeding to establish true ownerphijp-o
agenCyto retain and “S‘? the motor vehicle. .If the ret“f” of a Seél . It does not authorizgranting a money judgment to the rightful owner when
firearmor ammunition is not requested by its authorized rightfgeizedproperty is missing or mistakenly returned to another as a judgmentrin an
ownerunder sub(1) and is not returned by thefioer under sub. remproceeding is valid only against the propeahd not against a defendant or a
(2) the seized f(ire)al’m or ammunition Syhall be shipped to aﬁ endant'sassets. City of Milwaukee Glass, 2001 W1 61243 Wis. 2d 636628

, ] | NYv.2d 343
becomeproperty of the state crime laboratories. A person elesigsub.(1m) (b) prohibits the return of a dangerous weapon to a person convicted of
natedby the department of justiceay destroy any material for ggffygggégonc\fﬁde%ggd dangerous weapon. Staferez, 2001 W1 7844 Ws.
which the laboratory has no use or arrange for the exchang€ @fp’(1m) (b) is subject to the excessive fintzuse of the 8th amendment. State
materialwith other public agencies. In lieu of destruction, shouwV. Bergquist, 2002 WI App 3250 Ws. 2d 792641 N.w2d 179
derweapons for which the laboratories have no use shall be turndeye process does not require states to give detailed instructions to owners who
., .seekthe return of lawfully seized property no longeeded in a police interrogation
overto the department of natural resources for sale and distrificriminal proceedingWest Covina vPerkins 525 U.S. 234142 L.Ed. 2d 636
(1999).

tion of proceeds under 89.934
. : : ; This section applies although a crimirsaition has not been commenced; the prop
(b) Except as provided in pg) or sub(1m)or(4), a city vil- erty owner has the burden of moving for the return of the prap&typreme \eo,

lage, town or county or other custodian of a seized dangerous v. Schulz,808 F Supp. 138q1992).

weaponor ammunition, if the dangerous weapon or ammunition

is not required for evidence or use in further investigation and H¥#8.205 Preservation of certain evidence. (1) In this

not been disposed of pursuant to a court order at the completi@gtion:

of a criminal action oproceeding, shall make reasonabfents (a) “Custody” means actual custody of a person under-a sen
to notify all persons who have or may have an authorized rightfehceof imprisonment, custody of a probationearolee, oper
interestin the dangerous weapon or ammunition of the applicatison on extended supervision by the department of corrections,
requirementsinder sub(l). If, within 30 days after the notice, anactualor constructive custody of a person pursuera disposi
applicationunder sub(1) is not made and the seized dangerou®nal order under ch938 supervision of a person, whether in

(Im) (a) In this subsection:
1. “Crime” includes aract committed by a juvenile or incem
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institutionalcare oron conditional release, pursuant to a commit... County
mentorder under 971.17and supervision of a person under ChAEFIDAVIT OR COMPLAINT.
980, whetherin detention before trial or while in institutional Car9n the ... court of the ... of ...

ron rvi rel rsuant t mmitment. order .
oron supervised release pursuant to a co ent orde A. B., being duly sworn, says that on the .... day of ...., A. D.,

(b) “Dischage date” means the date on which a peiison ; ; ; ; : : ;
releasedr dischaged from custody that resulted from a crimina{c;\',%ecﬁr\),illlgg?)“gﬁ?ﬂhitg ;r;%%duﬁgogcgﬁgﬁg E;emlziz ngg;g gg?y

action,zldelingueng);E)ri);:eedir]ngéjélde(f@?]& or & commitment e 1arly described as follows: (describe the premises) there are
proceedingunder s971.17or ch.9800r, if the person Is serving oy ocated and concealed certain things, to wit: (describe the

consecutivesentences of imprisonment, the date on which the PHlingsto be searched for) (possessedthe purpose of evading
sonis released or disctgedfrom custody under all of the sen ,\iqjating the laws of the state ofistonsin and contrary to sec

tences. S _ _ _ ~ tion .... of the Viconsin statutes) (owhich things were stolen
 (2) Exceptas provided irsub.(3), if physical evidence that is from their true ownerin violation of section .... of the M¢onsin
in the possession of a law enforcement agency includes any Bi@tutes)or, whichthings were used in the commission of (or may

logical material that was collected in connection with a crimingbnstitute evidence ofy@imeto wit: (describe crime) committed
investigationthat resulted in a criminal conviction, delinquencyn violation of section .... of the ltonsin statutes).

adjudication,or commitment under §71.170r 980.06 the law  1peacts tending to establish the grounds for issuing a search

enforcementagency shall preserve the physical evidemo® o aniare as follows: (set forth evidentiary facts showing prob
everyperson in custody as a resultleé conviction, adjudication, ablecause for issuance of warrant).

or commltment has reached his or her disgaatate. Wherefore the said A. Bprays that a search warrant be issued
_(3) Subjectto sub(5), a law enforcement agency may destroy, search suclpremises for the said propergnd to bring the
biological material before the expiration of the time period speclame if found, and the person inhose possession the same is
fied in sub.(2) if all of the following apply: o found, before the said court (dvefore the .... court for ... County),
(@) The law enforcement agensgnds a notice of its intent toto be dealt with according to law
destroythe biological material to all persons who remain in-cus (Signed) A. B
tody as a result of the criminal conviction, delinquency adjudica, bscribed and to bef thi d f )
tion, or commitment, and to either the attorney of record for eachUPScribed and sworn to before me this .... day of ...., .... (year)
personin custody or the state public defender ...., Judge of the .... Court.

(b) No person who is notifiednder par(a) does either of the STATE OF WISCONSIN,
following within 90 days after the date on which the person. County

receivedthe notice: SEARCH WARRANT.
1. Files a motion for testing of the biological material undan, the .... court of the .... of ...
s.974.07 (2) THE STATE OF WISCONSIN, & thesherif or any constable or

2. Submits a written request to preserve the biologigte  anypeace dfcer of said county:

rial to the law enforcement agency or district attorney WhereasA. B. has this day complained (in writing) to the said

(c) No other provision of federal or state law requires the laggurtupon oath that on the .... day of ...., A. D., .... (year), in said
enforcemenggency to preserve the biological material. county,in and upon certain premises in the (dioyvn or village)

(4) A notice provided under suf8) (a)shall clearly inform of .... in said countyoccupied by .... .... and more particularly
therecipient that the biologicahaterial will be destroyed unless,describedas follows: (describe the premises) there are now
within 90 days after the date on which the person receives theatedand concealed certain things, to wit: (describe the things
notice,either a motion for testing of the material is filed under $ be searched for) (possessed for the purpose of evading or violat
974.07(2) or a written request to preserve the material is suimg the laws of the state of ig¢onsinand contrary to section ....
mitted to the law enforcement agency of the Wsconsin statutes) (owhich things were stolen from their

(5) If, after providing notice under suf8) (a) of its intent to  true owner in violation of section .... of the tonsin statutes) (or
destroybiological material, a law enforcement agency receiveMich things were used in the commission(@f may constitute
written request to preserve the materidle law enforcement evidenceof) a crime, to wit: (describe crime) committed in viola
agencyshall preserve the material urttie dischage date of the tion of section .... of the Wconsin statutes) and prayed that
personwho made the request on whose behalf the request wa§earchwarrant be issued to search said premises for said property

made,subject to a court order issued und&7%1.07 (7)(9) (a), Now, therefore, in the name of the state aé¥énsin you are

or (10) (a) 5, unless the court orders destruction or transfer of tatemmandedorthwith to search the said premises for said things,

biological material under £74.07 (9) (b)r (10) (a) 5. andif the same or any portion thereof are found, to bring the same
History: 2001 a. 16 andthe person in whose possession the same are found, and return

this warrant within 48 hours before the said cdorf before the
968.21 Search warrant; secrecy . A search warrant shall be .... court for .... County), to be dealt with according ta law
issuedwith all practicable secrecand the complaint, fdiavit or Dated this .... day of ..., .... (year)
testimonyupon which it is based shall not be filed with the clerk Judge of the ... Court
or made public in any way until the search warrant is executed. 9 :
ENDORSEMENT ON VARRANT

968.22 Effect of technical irregulariies. No evidence  Received by me ..., .... (year), at .... o'clock ....M.
seizedunder a search warrant shall be suppressed becaesé of ...., Sherif (or peace dfcer)
nical irregularities not décting the substantial rights dhe RETURN OF OFFICER

defendant.

! T o ) , State of Vikconsin
Theincorrect identification of a building’address in a warrant waseghnical
errorand did not render the resulting search unreasonable when the search made.waeOUrt,
of the buildingidentified by the informant, which was otherwise correctly identified Count
in the warrant. State Micholson 174 Ws. 2d 542497 N.W2d 791(Ct. App.1993). '™ y . . o
NOTE: See also the notes to Article |, sectiorLlof the Wisconsin constitution. | hereby certify that by virtue of the within warrant | searched

the within named premises and found the following things:
968.23 Forms. The following forms for use under thibapter (describethings seized) and have the same now in my possession
areillustrative and not mandatory: subjectto the direction of the court.

STATE OF WISCONSIN, Dated this .... day of ...., .... (year)
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...., Sherif (or peace dfcer) The principlesof Terry permit a state to require a suspect to disclose his or her name
History: 1997 a. 250 in the course of @erry stop and allow imposing criminal penalties for failing to do
y: ’ so. Hiibel v Sixth Judicial District Court of Nevadepmboldt County542 U.S. ___,
159L. Ed 2d ___ 124 S. Ct. 24512004).
968.24 Temporary questioning without arrest. After Whenthe defendard refusal to disclose his name was not based on any articulated

P i ; ; realand appreciable fear that his name would be used to incriminate him, or that it
havingidentified himselior herself as a law enforcemerticdr, | 7 1% mish a link in the chain of evidence needed to prosecute him, application of

a law enforcement fi€er may stop a person in a public place fog criminal statute requiring disclosure of the persarime when the policeficer

areasonable period of time when théagr reasonably suspectsreasonablsuspected the person had committed a crime did not violate the protection
. " . . againstself-incrimination. Hiibel vSixth Judicial District Court of Nevada, Hum

th_atsuch person is committing, is abaatcommit or has com boldt County 542 U.S. __, 159 L. Ed 2d 124 S. Ct. 24512004).

mitteda crime, and may demand the name and addfélse per NOTE: See also the notes to Article |, sectiori 1to the Wisconsin Constitu

sonand an explanation of the persoobnduct. Such detentiontion.

and temporary questioning shall be conducted in the vicinit&/ ] o

wherethe person was stopped. 68.25 Search during temporary questioning. When a
History: 1993 a. 486 law enforcement dicer has stopped a person for temporary ques
Suspiciousbehavior of a driver and passenger justified deten®iate vGoebel, tioning pursuant to s968.24and reasonably suspects that he or

102\:1\ﬁ5f- 23 Z%Sf?OZIT-WZd 9l|_5(1€§l)- ing the totaliy of ¢ . sheor another is in danger of physical injutltye law enforcement

efenaan (o] roma police aiicer may using the totality of circumstances 7 H
test,justify a warrantless investigatory stop. Statdacksonl147 Ws. 2d 824434 offl_cer may search such _person for weapor]s or any_ 'nstmment or
N.W.2d 386 (1989). article or substance readily capable of causing physical irjody

Actions suggesting to a reasonable polidizef that an individual is attempting Of a sort not ordinarily carried in public places by law abiding per
to flee is adequately suspicious to support an investigatory stop. Statéerson, ggns. If thelaw enforcement €iter finds such a weapon or instru

155Wis. 2d 77454 N.W2d 763(1990). . .
The Terry rule applies once a person becomes a valid suspect even meughrm:'\nt‘or any other property possession of which the law enforce

encountemwas initially consensual; if circumstances show investigation is not cormentO_fficer l'eaS_OnabW be"e_VGS may COHStitl_Jte the commission
plete,the suspect does not have the right to terminate it. Stateyer157 Ws.2d  of a crime, or which magonstitute a threat to his or her safétg

532 460 N.W2d 424(Ct. App. 1990). — . . law enforcement dicer may take it and keep it until the comple

Whena persors activity may constitute either a cifdrfeiture or crime, an inves . P - . .
tigative stop may be performed. Statexvier, 165 Ws. 2d 673478 N.w2d 63(Ct. ~ tlon Of.the questioning, at which time the law enforcemeiitef
App. 1991). shalleither return it, if lawfully possessed, or arrest the person so

A “showup” where police present a single suspect to a witness for identificatiqUestioned.
oftenat or near a crime scene shortly after the crime occurs, is suggestivet but History: 1993 a. 486
impermissiblysuggestivger se. State vGarner207 Ws. 2d 520558 N.W2d 916 ory: - ’ . . . ,

(Ct. App. 1996). _An investigatory stop—and-frisk for the sole purposelis€overing a suspest

Detaininga person at his home, then transporting him about one mile to the sciggatity was lawful under the facts of the case. Staféynn,92 Wis. 2d 427285
of an accident in which heas involved, was an investigative stop and a reasonal .2d 710(197,9)' . .
partof an ongoing accident investigation. Stat®uartana213 Ws. 2d 440570 A stop—and-frisk was not an unreasonalerch and seizure. Stat¥Wliamson,
N.W.2d 618(Ct. App. 1997). 113 Wis. 2d 389335 N.W2d 814(1983).

Thatthe defendant is detained in a temporByy stop does not automatically ~ This section permits anfider to search the passenger compartment of a vehicle
meanMiranda warnings are not requiredWhether the warnings are required for weapons if an individual who recently occupied the vehicle is stopped under s.
dependsn whether a reasonable person in the defersdamgition would have cen  968.24and the dicer “reasonably suspects that he or anotherdauiger of physical
sideredhimself or herself to be in custadiBtate vGruen,218 Ws. 2d 581582  injury.” State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988).

N.W.2d 728(Ct. App. 1998). Terry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.

This section authorizes fiders to demandlentification only when a person is sus 1988.
pected of committing a crime, but does not govern the lawfulness of requests-for idlemMOTE: See also the notes to Article |, sectionll1to the WisconsinConstitu-
tification in other circumstances. StateGriffith, 2000 WI 72236 Ws. 2d 48613  tjon.

N.w.2d72

A police oficer performing alerry stop and requesting identification could-per . . .
formpa limited sealroch for ide?ltifying paprzars Wheg: 1) theginformatioaived by tr?e 968.255 Strip searches. (1) In this section:
officer was not confirmed by police records; 2) the intrusion on the suspect was mini “ i " ing-
mal; 3) the oficer observed t¥1gt the suspeqlbc%(ets were bulging; and 4)pthﬁcmfr (a) Detained” means any of the foIIowmg.
hadexperience with persons who claimed to haveentification when in fact they 1. Arrested for any felony

did. State vBlack, 2000 WI App 175238 Wis. 2d 203617 N.w2d 210 .
UnderFloridav. J.L, an anonymous tip giving rise to reasonable suspicion mus 2. Arrestedfor any misdemeanor under67.3Q 940.19

t
bearindicia of reliability That the tipstés anonymity is placed at risk indicates that941.20(1), 941.23 941.237 941.24 948.6Q or 948.61
theinformant is genuinely concerned and not a fallacious prankSroborated i
aspect®f the tip also lend credibility; the corroborated actions of the suspect need 3. Taken |n_t0 CUStOd.y und_er%8.19and there are reasonable_
beinherently criminal in and of themselves. StatéMiams, 2001 WI 21241 Wis. grounqlsto believe the juvenile has committed an act which if
2d631, 623 N.W2d 106 o ) i committedby an adult would be covered under suhdr 2.
An anonymous tip regarding erratic driving from another driver calling froella . g .
phonecontained sticient indicia of reliability to justify an investigative stop when: 4. Arrested for any misdemeanor not specifiesuibd2., any
1) the informant was exposed to possible identification, and therefore possible arggbter violation of state law punishable by forfeiture or any local
if the tip proved false; 2) the tip reported contemporaneous and verifiable ebse : : ; ; ;
tionsregarding the driving, location, and vehicle; and 3) tfieefverified many of [YPdlr_lancef there is prob_able cause telieve the person 1s con
the details in the tip.That the tip reasonably suggested intoxicated driving creat§€alinga weapon or a thing which may constitute evidence of the
anexigency strongly in favor of immedigpelice investigation without the necessity offensefor which he or she is detained.
thatthe oficer personally observe erratic driving, Stat®utzinski, 2001 WI 2241 . " . . .
Wis. 2d 729623 N.W2d 516 (b) “Strip search” means a search in which a detgieeson
tV,vrllenadc{aillert i?elqtifiefstﬂimself or Qerself by name. placing his oz?enymit‘y‘ enitals,pubic area, buttocr anus, or a detained female person’
atrisk, and the totality of the circumstances establishes a reasonable suspicion ; i ; ; ;
criminal activity may be afoot, the police may execute a lawful investigative sto| .@aSt’IS uncovere.d anéither is exposed to view or is touched by
Whetherthe caller gave correct identifying information, or whether the police ultd Person conducting the search.
matelycould have verified the the information, the calr providing the informa ; i
tion, risked that his or her identity would be discovered and cannot be consider: d(2) No pe_rson may be the sl_'lbjeCt ofa Strlp search unless he or
anonymous.State vSisk, 2001 Wi App 18247 Ws. 2d 443634 N.w2d 877 sheis a detained person and if:

It was reasonable to conducteary search of a person who knocked on the door (a) The person conducting the search is of the same ¢b& as
of a house while it was being searched for drugs pursuant to a warrant.. Ktdpe v

2002WI App 17,250 Ws. 2d 296640 N.W2d 551 persondetained, unless the search is a body cavity search con

‘Il;elz_rry Iand thislsection_apply mgfrontatior&shbet\lfveen ;]he rl))olice ancfi citizens ird#ctedunder sub(3);
public places only For private residences and hotels, in the absence of a warrant, the . : .
police must have probable cause and exigent circumstances or consent to justify akP) 1 hedetained person is not exposed to the view of any per
entry. Reasonable suspicion is not a prerequisite tofaceos seeking consed  SON not conductlng the search;
ﬁlr.]\tﬁ.r;jar;\‘/late dwelling. State Btout, 2002 WI App 41250 Ws. 2d 768 641 (C) .The search is not reproduced through a visuaoand

To perform a protectiveearch for weapons, arfioér must have reasonable suspi recordlng;
cionthat a person may be armed and dangerous. A court may considiécearsof ; : ; :
beliefthat his, heror anothées safety is threatened in finding reasonable suspicion, (d) A_pe_rson Conduc.tlng the .SearCh has obtained the_p_rler writ
butsuch a belief is notarerequisite to a valid search. There is no per se rule justifyit@n permission of the chief, shdrir law enforcement administra
fo palice orders. The efondasihand movements must be conddered under o0 e Jurisdiction where the person is detainedyisior her

I . Vi u | u H : H

totality of the circumstances of the case. Statéyles, 2004 WI 15269 Wis. 2d 1 e5|gnee,unless_ theres p,rObable cause to believe that the
675N.W.2d 449 02-1540 detainedperson is concealing a weapon; and
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11 Updated 03-04Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.27

(e) A person conducting the search prepares a report identifivom prosecution as provided in 872.08 (1) subject to the
ing the person detained, all persons conducting the search, rsdrictionsunder s972.085
time, date and place of treearch and the written authorization History: 1989 a. 1221991 a. 88223 315.

requiredby par(d), and provides a copy of the report to the personA defendantust be allowed to use testimony of witnesses at a secret John Doe
proceeding to impeach the same witnesses at the trial, even if the prosecution does

detained. o o . not use the John Doe testimoniyers v State,60 Ws. 2d 248208 N.w2d 31L
(3) No person other than a physician, physician assistant(@?73).

i i i i i n immunity hearing must be in open court. State ex rel. Newspapers, Gie. v
registerednurse licensed to practice in this state may conducEu| Court 65 Wis. 20 66 221 N W2 804(1974).
body cavity search.

. . i . . A person chaed as a result of a John Doe proceeding has no recognized interest
(4) A person who intentionally violates this section may bie the maintenance of secrecy in that proceedidighn Doe proceedings are-dis

fined not morethan $1,000 or imprisoned not more than 90 day4ssed-State vO'Connor 77 Wis. 2d 261252 N.W2d 671(1971).
No restriction under the 4th or 5th amendment precludes the enforcement of an

or both. ) ) o . __ orderfor handwriting exemplars directed by a presiding judge in a John Doe proceed
(5) Thissection doesot limit the rights of any person to civil ing. State vDoe,78 Ws. 2d 161254 N.W2d 210(1977).
damageS)r injunctive relief. Due process does not require that a John Doe witness be advised of the nature of

. . the proceeding or that the witness is agdett of the investigation. yanv. State;79
(6) A law enforcement agencgs defined in 465.83 (1) (b) Wwis. 2d 83 255 N.w2d 910(1977).

may promulgate rules concerning strip searches which at leasthis section does not violate the constitutional separafipewers doctrine. John
meetthe minimum requirements of this section Doe proceedings are discussed. Staté/ashington83 Ws. 2d 808266 N.W2d
: 597 (1978).

(7) Thissection does not apply to a search of any person whox balance between the pubdicight to know and the need for secrecy in John Doe

i it f i proceedings is discussed. reWis. Family Counseling ServicesState 95 Wis. 2d
(a) Is serving a sentence, pursuant émaviction, in a jail, state 670, 291 N.W2d 631(Ct. App. 1980).

prisonor house Qf correction. _ 3 A John Doe judge may nisisue a material witness warrant under s. 969.01 (3).
(b) Is placed in or transferrad a secured correctional facility Statev. Brady 118 Ws. 2d 154345 N.W2d 533(Ct. App. 1984).
asdefined in s938.02 (15m)a securedahild caring institution Whena JohrDoe proceeding is not a joint executive and judicial undertaking, the
. . i ) aoceduredoes not violate the separation of powers doctrine acdnistitutional.
asdefined in $938.02 (15g)or a secured group home, as defin€8atev. Unnamed Defendant50 Ws. 2d 352441 N.W2d 696(1989).

in 5.938.02 (15p) A John Dogudge may issue and seal a search warrant, and a district attorney may

f ; independentlyssue a criminal complaint, regardless of the existence of the John Doe.
(c) Is committed, transferred or admitted undersdp971 or A John Doe cannot be used to obiifdence against a defendant who has already

975. beenchaged. State vCummings, 199 Ws. 2d 721 546 N.W2d 406 (1996),

: i i 93-2445
(d) Is confined as a condition of probation und&78.09 (4) To be entitled to a hearing, a Joboee complainant must do more than merely

History: 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 951051995 gjjegein conclusory terms that a crime has been committed. The complipetit’
a.77,154 1997 a. 351999 a. 92001 a. 109 tion must allege facts that raise a reasonable belief that a crime hambwerited.

A visual body cavity search is more intrusive than a strip search. It is not objegateex rel. Reimann.\Circuit Court for Dane Count@14Wis. 2d 604571 N.W2d
tively reasonable for police to conclude that consent to a strip search includes conggs) 1997). ’

to scrutiny of body cavities. StateWallace, 2002 W1 App 6151 Ws. 2d 625642 A nonlawyets questioning of a witness on the swtehalf at a John Doe hearing
N.w.2d _549 evenif constituting the unauthorized practice of law did not require exclusion of the
Intrusivesearches of the mouth, nose, or ears are not covered by sub. (3). HOW@é@ﬁmonya’[ trial. State MNoble, 2002 WI 64253 Ws. 2d 206646 N.W2d 38
searchesf those body orifices should be conducted by medical personnel to complyticle VII, Section 5 (3), read together with ss. 808.03 (2) and 809.51 (1fiis suf
with the 4th and 5th amendment&l Atty. Gen. 12 ciently broad in scope to permit the court of appeals to exercise supervisory-urisdic
tion over the actions of a judge presiding over a John Doe proceeding. When render

968.256 Search of physically disabled person (1) In ing judicial decisions in the context oflahn Doe proceeding, the judge must create
) ) record for possible reviewOn review of a petition for a writ stemming from a secret

this section, “physically disabled person” means a person Whhnboe proceeding, the court of appeals may seal parts of a record in ordef to com
requiresan assistive device for mobilityncluding, but not limited ply with existing secrecy orders issued by the John Doe judge. Unnamed Persons
to, a wheelchajrbrace, crutch or artificial limb Numbers1, 2, and 3 vState, 2003VI 30, 260 Ws. 2d 653 660 N.W2d 260Q

' ' - ; : 01-3220

(2) A search of a physically disabled person shalcbe A John Doe judge must have the authority to disqualify couasdimay permit
ductedin a careful mannerlf a search of a physically disabledargument by counsel wherecessarjo ensure procedural fairess. Unnamed Per

. . X . N 1,2 2 Wi Wis. 2 N.W2d 2

person requires the removal of an assistive device or involveds Sy °¢'s 1 2, and 3 gtate, 2003 W1 3GE0 Ws. 2d 653660 N.W2d 260
personlacking sensation in some portion of his or her boloky _Limits of judges authority in presiding over or conducting John Doe proceeding
searchshall be conducted with extreme care by a person who ldigsussed.76 Atty. Gen. 217

hadtraining in handling physically disabled persons. ) o
History: 1979 c. 240 968.265 Lie detector tests; sexual assault victims.

(1) In this section, “liedetector” has the meaning given in s.
968.26 John Doe proceeding. Ifa person complains to a111.37(1) (b).
judge that he or she has reason to believe that a crime has begn) If a person reports to a law enforcemefitef that he or
committedwithin hisor her jurisdiction, the judge shall examineshe was the victim of anfehse under ©40.22 (2) 940.225 or
the complainant under oath and any witnesses produced by §aB.02(1) or (2), no law enforcement fifer may in connection
or her and mayand at the request of the district attorney shalk, sulith the report orderequest, or suggethtat the person submit to
poenaand examine other witnesses to ascemdiather a crime 3 test using a lie detectoor providethe person information
hasbeen committed and by whom committe@he extent to regardingtests using lie detectors unless the person requests infor
Wh|Ch the JUdge may proceed |n. the examlnat_lon is within thﬁation regarding tests using lie detectors.
judge’sdiscretion. The examination may be adjourned and may (3) |t 4 person reports to a district attorney that he or she was

be secret. Any witness examined under this section & 0\ ictim of an ofense under ©40.22 (2) 940.225 or 948.02

c?lunS((ejIE)resent at thhe_ exart?lnatllpn tht the_cou'%‘:ﬂ'” nct)rt1 be (1Y or(2), no district attorney may do any of the following in con
allowedto examine his or her client, cross—examine other Wik iiof ith the report:

nesse®r aigue before the judge. If it appears probable from the . . .
testimonygiven that a crime has been committed and who-com (a) Order that the person submit to a test using a lie detector
mitted it, thecomplaint may be reduced to writing and signed and (b) Suggest or request that the person submit to a test using a
verified; and thereupon a warrant shall issoiethe arrest of the lie detector without first providing the person with notice and an
accused. Subject to s971.23 if the proceeding is secret, theexplanationof his or her right not to submit to such a test.
recordof the proceeding and the testimony taken shall nopba  History: 2003 a. 224

to inspection by anyone except thistrict attorney unless it is o

usedby the prosecution at the preliminary hearing or the trial 868.27 Definitions.  In s5.968.28to 968.37

theaccused and then only to the extent that it is so usexburt, (1) “Aggrieved person” means a person who was a party to
on the motion of a district attornegnay compel a person to testifyany intercepted wire, electronic or oral communication or a per
or produce evidence under%/2.08 (1) The person is immune sonagainst whom the interception was directed.
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(2) “Aural transfer” means a transfer containing the humattached. “Pen register” does not include any device used by a
voiceat any point from the point of origin to the point of receptiomrovideror customer of a wire or electronic communicaten
(3) “Contents”whenused with respect to any wire, electroni¢zice for billing, or recording as an incidentldling, for commu

or oral communication, includes aimformation concerning the hications services provided by the provider or any device used by
substancepurport or meaning of that communication. aprovider or customer of a wire communication service for cost

(4) “Electroniccommunication” means any transfer of Sign@ccountlngpr other like purposes in the ordinary cowbits busi
signals,writing, images, sounds, data or intelligence of any nat &SS. . . . - .
wholly or partially transmitted by wire, radio, electromagnetic, (14) “Readily accessible to the general public” meanmih
tion” does not include any of the following: any of the following:
(a) The radio portion of a cordless telephone communication () Scrambled or encrypted.
thatis transmitted between the cordless telephone handset and th@) Transmitted using modulation techniques whose essential

baseunit. parameterfiave been withheld from the public with the intention
(b) Any wire or oral communication. of preserving the privacy of the communication.
(c) Any communication made through a tone—only pagin (c) Carried on a subcarrier or other signal subsidiary to a radio
device. transmission.

(d) Any communication from a tracking device. (d) Transmitted over a communication system provided by
common carrier including a commercial mobile radeervice

N (t5) “E_Idectr(_)tnic commﬂﬂifﬁtio%_ls';er\tlice" ngjeans any Ser.ViCEFovider,as defined in s196.01 (2g) unless the communication
atprovides its users with the abilty to send or receive wire I 2"vod” v hading system communication.

electroniccommunications. . .
(6) “Electronic communications system” means any wir (e) Transmitted on frequencies allocated urdleICFR part

) ; X / .. -25 subpart D, E or F of part 74, part 94, unless in the case of
radio, electromagnetic, photooptical or photoelectronic facilities .o mmunicatiortransmitted on a frequency allocated undier

for the transmission of electronic communications, and any CORER nart 74thatis not exclusively allocated to broadcast auxiliary

puterfacilities or related glec_tromc equipment for #ectronic servicesthe communication is a 2-way voice communicalign
storageof those communications. radio

(7) “Electronic, mechanical or other device” means any (15) “Trap and trace device” means a device taptureghe
deviceor apparatus which can be used to intercept a wire, elggomingelectronic or other impulses that identify the originating

tronic or oral communication other than: . numberof an instrument or device from which a wire or electronic
(a) Any telephone or telegraph instrument, equipment or facjommunicationwas transmitted.
ities, or any component thereof, which is: (16) “User” means any person who or entity that:

1. Furnished to the subscriber or user by a provider of elec (a) Uses an electronic communication service; and
tronic or wire communicatioservice in the ordinary course of its . . s
businesand being used by the subscriber or user in the Ordi”?}%(r?;t Ijsiuly authorized by the provider of the service to engage
courseof its business or furnished by the subscritreuser for .

connectiorto the facilities of the service and used in the ordinary (17) “Wire communication” means any aural transfer made in
courseof its business: or hole or in part through the use of facilities for the transmission

2. Beingused by a provider of electronic or wire communic of communications by the aid of wire, calicrowave or other
tion éervice in the ordinary course of its business. or by a Ie}lke connection between the poisftorigin and the point of recep
the. Yy COUrse ot ItS busIness, or by a Ig, ‘including the use of the connection in any switching station,
enforcemenofflcer in thg olrdlnary.cours.e of his or her duties. ¢ -ichcqor operated by any person engaged as a public utility in
(b) A hearingaid or similar device being used to correct-sulproviding or operating the facilities for the transmission of intra
normalhearing to not better than normal. state,interstate or foreign communication$/ire communica
(8) “Electronic storage” means any of the following: tion” includes the electronic storage of any such aural trabsfier

(a) Any temporaryintermediate storage of a wire or electroni€loes not include the radio portion of a cordless telephone commu
communicatiorincidentalto the electronic transmission thereofhicationthat is transmitted between the cordless telephone hand

(b) Any storagef a wire or electronic communication by ar>etand the base unit.
electroniccommunication service for purposes of backup protec HiStory: 1971 c. 465.93 1987 a 3991991 a. 391997 a. 218
. T The constitutionality of ss. 968.27 to 968.30 is upheld. State ex rel. Hussong v
tion of the communication. Froelich,62 Ws. 2d 577215 N.w2d 390

(9) “Intercept” means thaural or other acquisition of the con , égow\';%fr@;?ér‘{vmoﬁlss party o a t:mggdggtgeu%logftgogvrffercsgrt(ijoer; m ﬁicoqnuired
tentsof any wire, electronic or oral communication thrOUgh th not an “intercept.” The info}mgnt may testify to the con\’/Jersation wit(;\out use of the

useof any electronic, mechanical or other device. recording. State vMaloney 161 Ws. 2d 127467 N.W2d 215(Ct. App. 1991).

(10) “Investigative or law enforcemenbfficer” means any o )
officer of this state or political subdivision thereof, who is empow?68.28 Application for court order to intercept com -
eredby the laws of this state to conduct investigations of or fgunications. — The attorneygeneral together with the district
makearrests for denses enumerated in §68.28t0968.37 and  attorneyof any countymay approve a request of an investigative

any attorney authorized by law to prosecute or participate in tRglaw enforcement Geer to apply to the chief judge of the judi
prosecutiorof those dfenses. cial administrative district for the county where the interception

“ ” ) - . ... isto take place for an order authorizing or approving the intercep
is rﬁ’;\lc)le 3?]32? Qr%%agégrﬁiﬁjgﬁg'ﬁgéﬁi;ﬁ?e an application tion of wire, electronic or oral communicationghe chief judge
B} e .. mayunder s968.30grant an order authorizing or approvithg
(12) “Oral communication” meanany oral communication jnterceptionof wire, electronic or oral communications by inves
utteredby a person exhibiting an expectation thatdbmunica tigative or law enforcement diters having responsibility for the
tion is not subject to interception under circumstances justifyingyestigationof the ofense forwhich the application is made. The
the expectation. “Oral communication” does not include aryythorizationshall be permitted only if the interception may-pro
electroniccommunication. vide or has provided evidencd the commission of the fefse of
(13) “Penregister” means a device that records or decodesmicide, felony murder kidnapping, commercial gambling,
electronicor other impulses that identify tirambers dialed or bribery, extortion, dealing in controlled substances or controlled
otherwisetransmittedbn the telephone line to which the device isubstanceanalogs, a computer crime that is a felony under s.
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943.7Q or any conspiracy to commit angf the foregoing tion of complaints is within the prosecutsroficial duties. State. Gilmore, 193
offenses Wis. 2d 403535 N.W2d 21(Ct. App. 1995).

- ) The statemay incorporate intercepted communications in a criminal complaint if
History: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 448 the complaintis filed under seal. Unilateral public disclosure of such communica

tionsin a complaint while not authorized does sbject the communication to sup
968.29 Authorization for disclosure and use of inter -  pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,

. : : . 201 Wis. 2d 820549 N.W2d 401(1996),94-0123
CeptEd wire, electronic or oral communications. (1) Any The state mayise one—party consent recordings of criminal actithigy disclosure

inVEStigaﬁve or law enforcement &i€er who, by any means ot which is not authorized under sub. (3) (b), if the evidence inadvertently falls within
authorizedby s5.968.28t0 968.370r 18 USC 25100 2520 has  the“plain hearing” of law enforcementfafers conducting authorized surveillance.
obtainedknowledge of the contents of any wire, electronic or orétgt_ev- G'II£ 208 \{‘_‘S- Zbd 531561 N-V\:Zd 76?(&]; App. f1997)-m| . |

P . . - inceinterception by government agents of an infornsatelephone call was
communicationpr e_Vlden(_:e d_enved therefrom, may disclose ﬂ~|:5';‘<<:IusiveIydoneby federal agents and was lawful under federal Veisconsin law
contentgto another investigative or law enforcemerfiicef only  did not gover its admissibility into evidence ifeaeral prosecution, notwithstand
to the extent that the disclosure is appropriate to the proper.perfmthat the telephone call may have been a privileged communication uisgenyV

manceof the oficial duties of the dfcer making or receiving the S"aw United States\Beni, 397 F Supp. 1086

disclosure. . . . .
(2) Any investigative or law enforcementiaér who, byany 968.30 Procedure for interception of wire, electronic
. g or oral communications. (1) Each application for an order
meansauthorized by s868.28t0968.370r 18 USC 251002520 authorizingor approving the interception of a wire, electronic or

hasobtained knowledge dhe contents of any wire, electronic of, 5| communication shall be made in writing upon oathfima-
oral communication or evidence derived therefroray use the

- ; tion to the court and shall stattee applicans authority to make
contentsonly to the extent the use is appropriate to the proper pife anpjication and may hepon personal knowledge or informa
formanceof the oficer’s oficial duties.

) tion and belief. Each application shall include the following infor
(3) (@) Any person who has received, by any means auth@ation:

”tz etdtby fss.968iﬁ8to ?6t8‘37°r .151 USC,[.ZSIQO 25200r by a like | (a) The identity of the investigative or law enforcemefitef
statuteot any other state, any information concerning a wiré; €16¢, ,ying the application, and thefafers authorizing the appliea
tronic or oral communication or evidence derived therefiaber- tion

ceptedin accordance with s868.28to 968.37 may disclose the ) .
contentsof that communication or that derivative evidence onlg (b) A full and complete statement of tfects and circum
while giving testimony under oath orfiamation in any proceed tancesrelied upon by the applicant, to justify the applicant
ing in any court or before any magistrate or grand juthis state, Peliefthat an order should be issued, including:

or in any court of the United States or of any state, or in any federal 1. Details of the particulasffense that has been, is being, or
or state grand jury proceeding. is about to be committed,;

(b) In addition to the disclosure provisions of.[fa), any per 2. A particular description of the nature and location of the
sonwho has received, in the manner described un@68.31 (2) facilities from which or the place where taemmunication is to
(b), any information concerning a wire, electronic or oral commie intercepted;
nication or evidence derived therefrom, may disclose the contents 3, A particular description of the type of communications
of that communication or that derivative evidence while givingoughtto be intercepted; and
testimonyunder oath or &fmation in any proceeding described 4 The identity of the person, if known, committing the

in par (a) in which a person is accused of any act constitutinggenseand whose communications are to be intercepted.
felony, and only if theparty who consented to the interception is (c) A full and complete statement whether or not other investi

availableto testifyat the proceeding or if another witness is avail _\ ) .
ableto authenti(%te therl)’ecordingg.] gativeprocedurediave been tried and failed or why they reason

(4) No otherwise privilaged wire, electronic or omimmu ably appear to be unlikely to succeed if tried or to be too danger
’ ous.

nication intercepted in accordance with, or in violation of, ss. . . . .
068.2810968.370r 18 USC 25100252 may lose its privileged . (d) A statement of the period of ime for which theerception
character. is required to be maintained. If the nature of the investigadion
(5) Whenan investigative or law enforcemenficér, while suchthat t.he authorizatiofor interception should not automati
enaagedn intercenting wire. electroniar oral commuﬁications cally terminatewhen the described type of communication has
9ag ptng ! %/Eenobtained, a particular description of facts establishing-prob

in the manner authorized, intercepts wire, electronic or oral co . o A
municationsrelating to ofenses other than those specified in th lecause to believe that additional communications for the same

orderof authorization or approvahe contents thereof, and evi pewill occur thereatfter .
dencederived therefrom, may be disclosatsed as provided in ~ (€) A full and complete statemeat the facts concerning all
subs.(1) and(2). The contents and amywidence derived there previousapplications known to the individual authoriziagd
from may be used under suB) when authorizedr approved by making the application, made to any court for authorization to
the judge who acted on trariginal application where the judgeintercept,or for approval of interceptions of, wire, electronic or
finds on subsequent application, made as soon as practicabledgtcommunications involving anyf the same persons, facilities
no later than 48 hours, that the contents were otherwise-inté places specified in the application, and the action takeheby
ceptedin accordance with s868.28to 968.370r 18 USC 2510 courton each such application; and

to 25200r by a like statute. (f) Where theapplication is for the extension of an order
History: 1971 c. 40s5.91, 93; 1987 a. 3991989 a. 121359, 1993 a. 981995  statemensetting forth the results thus far obtained fromirier-
a. 30 ception,or a reasonable explanationtbé failure to obtain such

Evidenceof intercepted oral or wire communications can be introduced only if tg% It
interception was authorized under968.30; consent by one party to the communic sults.

tion is not suficient. State ex rel. Arnold.\County Courtp1l Wis. 2d 434 187 (2) The court may require the app”cant to furnish additional

N.W.2d 354 (1971). ) . . S
Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28 testimonyor docur.ner.ltary eVIdemFmder oath or &fmation in .
to 968.33and therefore the contents cannot be admitted as evidence in chief, bpportof the application. Oral testimony shall be reduced to writ
968.29 (3) does not prohibit giving such tapes to the state. Stskste Manage ing.
ment of Wsconsin, Inc81 Wis. 2d 555261 N.W2d 147(1977). . .
Althougha taped telephone conversation was obtained without a courttheder (3) Uponthe appllca_tl_on theourt _m_ay enter an e_x parte O';de'_'
defendanbpened the door to the tapedmission bgxtensive reference to the tapeasrequested or as modified, authorizing or approving interception
transcript duringhis case-in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d of Wil’e, electronic or oral communications, if the court determines

776 (Ct. App. 1994). . . .
Sub.(2) authorizes prosecutors to include intercepted communications in a crh?p the basiof the facts submitted by the apphcant that all of the

nal complaint. A prosecutor is a law enforcemerfiagr under sub. (2), and prepara oIIowing exist:
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(a) There igorobable cause for belief that an individual is eonto be sealed. Custody of the recordings and records shall be wher
mitting, has committed, or is about to commit a particulersfe ever the judge handling the application shall ordéreyshallnot
enumeratedn s.968.28 be destroyed except upon an order of the issuing or denying judge

(b) There is probable cause for belief that particotammu ~ andin any event shall be properly kept and preserved for 10 years.
nicationsconcerning that éénse will be obtained through suchDuplicaterecordings and other records may be made for use or
interception. disclosure pursuant to the provisions for investigations under S.

(c) Other investigative procedures have been tried and h&@8-29(1) and(2). The presence of the seal provided for by this
failed or reasonably appear to be unlikely to succeed if tried origPSectionor a satisfactory explanation for the absence thereof,
be too dangerous. shallbe a prerequisite for the use or disclosure of the contents of

(d) There is probable cause for belief that the facilities fro ywire, electronic or oral communication or evidence derived

which, or the place where, the wire, electrooimral communica erefromunder $968.29 (3)

tionsare tobe intercepted are being used, or are about to be usedP) Applications made and orders granted unde9&s.28to

in connection with the commission of théewise, or are leased to, 965.33together with all other papers and records in connection

listedin the name of, or commonly used by the person. therewithshall be ordered sealed by the court. Custody of the
(4) Eachorder authorizing or approving the interception ofPPlicationsorders and other papers and records shall be-wher

anywire, electronic or oral communication shall specify: everthe judge shall orderSuch applications and orders shall be

The identity of th if K h . _disclosedonly upona showing of good cause before the judge and
_ (@) The identity of the person, if known, whose communic&p | not be destroyed exceph order of the issuing or denying
tionsare to be intercepted;

judge,and in any event shall be kept for 10 years.

. - .
(b) The nature and location of the communications facilitiés P : : :
which, or the place where authority to intercept is granted and tt'g‘?‘(w%)t anyo\arcilatlon of this subsection may be punished as con

hich such i i hall ; : .
meansby which such interceptions shall be made; (d) Within a reasonable time but not later than 90 days after the

(c) A particular description of the type of communicatiorﬁ"n o
. . g of an application for an order of approval under. fiar
soughtto be intercepted and a statement of the particulans which is denied or the termination of the period of an order or

to which it relates; ) _ extensionghereof, the issuing or denying judge shall cause to be
(d) The identity of the agenguthorized to intercept the cém seryvedon the persons named in the order or the application and

municationsand of the person authorizing the application; ands,ch other parties to intercepted communications as the judge
(e) The period of time duringhich such interception is autho determiness in the interest of justice, an inventory which shall

rized,including a statement whether or not the interception shitlude notice of:

automaticallyterminate when the described communication has q  The fact of the entry of the order or the application.

beenfirst obtained. 2. The date of the entry and the period of authorized, approved

(5) No order entered under this section may authorize gr gisapproved interception, or the denial of the application.
approvethe interception of any wire, electronic or oral commu 3. The fact that during the period wire, electronic or oral-com
nication for any period longer than is necessary to achieve the = " g p !

nicationswere or were not intercepted.

objective of the authorization, nor in any event longer than Kiig - I ) )
days. The 30-day period begins on the earlier of the day on which(€) The judge mayupon the filingof a motion, make available
the investigative or law enforcementfigkr first begins to con to such person or the persegounsel for inspection in the manner
ductan interception undehe order or 10 days after the order i®rovidedin ss.19.35and19.36such portions of thtercepted
entered. Extensions of an order may be granted, but apyn  communicationsapplications and orders as the judge determines
applicationfor an extension made in accordance with £ljpand  to bein the interest of justice. On an ex parte showing of good
the court making the findings required by s(®). The period of causeto the issuing judge the serving of the inventory required by
extensiorshall be no longer than the authorizing judge deems néis subsection may be postponed. The judge shall review such
essanyto achieve the purposes for which it was granted and in postponemert the end of 60 days and good cause shall be shown
eventbe for longer than 30 daysEvery order and extensionprior to further postponement.
thereofshall contain a provision that the authorization to intercept (8) The contents of any intercepted wire, electronic or oral
shall be executed as soon as practicable, sfealtonducted in communicationor evidencederived therefrom shall not be
sucha way as to minimize the interception of communications naiceivedin evidence or otherwise disclosed in any trial, hearing
otherwisesubject to interception under this chapserd must ter or other proceeding in any court of this state unless each party
minate upon attainment of the authorized objective, oaiy lessthan 10 days before the trial, hearing or proceeding, has been
eventin 30 days. In thevent the intercepted communication isurnished with a copy of the court ordeand accompanying
in a code or foreign language, and an expethat foreign lan  application, under which the interception was authorized or
guageor code is noteasonably available during the interceptio@pproved. This 10—day period may be waived by the judge if he
period,minimization may beccomplished as soon as practicabler she finds that it was ngossible to furnish the party with the
afterthe interception. aboveinformation 10 days before the trial, hearing or proceeding
(6) Wheneveran order authorizing interceptitmentered pur  andthat the party will not be prejudiced by the delay in receiving
suantto ss.968.28to 968.33 the ordemay require reports to be the information.
madeto the court which issued the order showing what progress(9) (a) Any aggrieved person in any trial, hearing or proeeed
hasbeen made toward achievement of the authorized objecting in or before any court, departmenfjadr, agencyregulatory
andthe need for continued interception. Such reports $eall body or other authority of this state, or a political subdivision
madeat such intervals as the court requires. thereof,may move before the trial court or the court granting the
(7) (@) The contents of any wire, electromicoral commu  original warrant to suppress the contents of any intercepted wire,
nication intercepted by any means authorized by968.28to  electronicor oralcommunication, or evidence derived therefrom,
968.37shall, if possible, be recorded on tape or wire or other coon the grounds that the communicatiaas unlawfully inter
parabledevice. The recording of the contents of any wire,-elecepted;the order of authorization or approval under whickisis
tronic or oral communication under this subsectsball be done intercepteds insuficient on its face; or the interception wast
in such way as will protect the recording from editing or othenadein conformity with the order of authorization or approval.
alterations. Immediately upon the expiration of the period of th&he motion shall be made before the trial, hearing or proceeding
orderor extensions thereof all such recordings and records ofwariessthere was no opportunity to make the motion or the person
intercepted wire, electronic or oral communication shall be filedas not aware of the grounds of the motion. If the motion is
with the court issuing the order and the court stralér the same granted,the contents of thintercepted wire, electronic or oral

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.30(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.30(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.33
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.37
https://docs.legis.wisconsin.gov/document/statutes/2003/968.29(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.29(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.29(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.33
https://docs.legis.wisconsin.gov/document/statutes/2003/968.30(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/19.35
https://docs.legis.wisconsin.gov/document/statutes/2003/19.36

15 Updated 03-04Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.31

communicationpr evidence derived therefrom, shadl treated as engagedn any activity which is a necessary incident to the rendi
having been obtained in violation of s868.28t0 968.37 The tion of his or her service or to the protection of tights or prop
judgemay upon the filingof the motion by the aggrieved personerty of the provider of that service, except that a providenafe
makeavailable to the aggrieved person or his or her codosel or electronic communication service shalbt utilize service
inspectionsuch portions of the intercepted communication or evdbservingor random monitoring except for mechanical or service
dence derived therefrom as the judge determines to beiimehe quality control checks.

estof justice. (b) For a person acting under color of law to intercept a wire,

(b) In addition taany other right to appeal, the state shall havaectronicor oral communicationyhere the person is a party to
theright to appeal: the communication or one of the parties to the communictiésn

1. From an order granting a motitmsuppress made underdiven prior consent to the interception.
par.(a) if the attorney general or district attorney certifiesh® (c) For a person not acting under color of law to intercept a
judgeor other dficial granting such motion that the appeal is navire, electronic or oral communication whehe person is a party
enteredor purposes of delay arsthall be diligently prosecuted asto the communication or where one of the parties to the cemmu
in the case of other interlocutory appeals or under such rules asiation has given prior consent to the interception unless the
supremecourt adopts; or communicationis intercepted for the purpose of committing any

2. From an order denying an application for an order of autrﬁ{iminal or tortious act in violationf the constitution or laws of
rization or approval, and such an appeal shall beagte and shall the United States or of any state or for the purpose of committing
bein camera in preference to all other pending appeals in accdt@y Other injurious act. _

ancewith rules promulgated by the supreme court. (d) For any person to intercept or access an electronic commu

(10) Nothing in ss.968.28t0 968.37 shall be construed to Nicationmade through an electronic communication system that
allow the interceptiorf any wire, electronic or oral communica IS configured so that the electronic communication is readily
tion between an attorney and a client.

accessibleo the general public.

History: 1971 c. 405.93; 1981 c. 335.26; 1987 a. 3991993 a. 486 (e) For any person to intercept any radio communication that

Althougha taped telephone conversation was obtained without a courttbeder iS transmitted:

defendanbpened the door to the tap@dmission bgxtensive reference to the tape : ;
transcript duringhis case—in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d 1. By a_ny St_a“on for th_e use of the ger_lera_l pUthl or that
776(Ct. App. 1994). relatesto ships, aircraft, vehicles or persons in distress;

The statemay incorporate intercepted communications in a criminal complaintif > By any governmental, law enforcement, civil defense pl‘i
the complaintis filed under seal. Unilateral public disclosure of such communica |' i I f‘ L N YI
tionsin a complaint while not authorized does sobject the communication to supvatelandmobile or public safety communications system, includ

pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore, ing police and fire, readily accessible to the general public;

201 Wis. 2d 820549 N.W2d 401(1996),94-0123 : . . o
Suppressiomf wire communications is reserved for those that are illegally-inte 3. By a station operating on an authorized frequency within

ceptedand does not apply to legally intercepted communications that are impropéh&e bands allocated to the amateaitizens band or general mobile
disclosed. State vGilmore,201 Ws. 2d 820549 N.W2d 401(1996),94-0123 radio services; or
Communicationprivacy: A legislative perspective. Kastenmeieavy & Beier

1989WLR 715 (1989) 4. By any marine or aeronautical communications system.
(f) For any person to engage in any conduct that:

968.31 Interception and disclosure of wire, electronic 1. Is prohibited by section 633 of the communications act of

or oral communications prohibited. (1) Except as other 1934:or

wise specifically provided in s4.96.630r968.28t0 968.3Q who- 2. Is excepted from the application of section 705 (a) of the

evercommits any of the acts enumerated in this sectignilsy  communicationsact of 1934 by section 705 (b) of that act.
of a Class H-felony.. . (g) For any person to intercept any wire or electronic commu
(a) Intentionally intercepts, attempts to interceppacures npjcationthe transmission of which is causing harmful interference
any otherperson to intercept or attempt to intercept, any wirg any lawfully operating station or consumer electronic equip
electronicor oral communication. ment,to the extent necessary to identify the sowfdbe interfer
(b) Intentionally uses, attempts to use or procures any otlegice.
personto use or attempt to use any electronic, mechanical or otherh) For users of the same frequemayntercept any radio com
deviceto intercept any oral communication. munication made through a system that utilizes frequencies moni
(c) Discloses, or attempte disclose, to any other person theéoredby individuals engaged in the provisiontioe use of the sys
contentsof any wire, electronic asral communication, knowing tem, if the communication is not scrambled or encrypted.
or having reason to know that the information was obtained (i) To use a pen register or a trap and trace device as authorized
throughthe interception of a wire, electronic or oral communicainderss.968.34to 968.37 or
tion in violation of this section or under circumstances constitut () For a provider of electronic communication service to

ing violation of this section. recordthe fact that a wire or electronic communication was-initi
(d) Uses, or attempts to use, the contents of any wire, electragtiéd or completed in order to protect the provjdamother pro

or oral communication, knowing or having reasokrtow that the vider furnishing service toward the completion of the wire or-elec

informationwas obtainedhrough the interception of a wire, elec tronic communication, or a user of that service, from fraudulent,

tronic or oral communication in violation of this section or undaiinlawful or abusive use of the service.

circumstancesonstituting violation of this section. (2m) Any person whose wire, electronic or oral communica
(e) Intentionally discloses the contents of any aglctronic  tion is interceptedgisclosed or used in violation of €68.28to

or wire communication obtained by authority of €68.28§ 968.37shall have a civil cause of action against any person who

968.29and968.3Q except as therein provided. interceptsgdiscloses or uses, or procures any opfeeson to inter

(f) Intentionally alters any wire, electronic or oral communic&ept,disclose, or use, the communication, and shall be entitled to
tion intercepted on tape, wire or other device. recoverfrom any such person:

(2) Itis not unlawful under s968.28t0 968.37 (a) Actual damages, but not less than liquidated damages com

(a) For an operator of a switchboard, or dicef, employee Putedat the rate of $100 a day for eatdy of violation or $1,000,
or agent of any provider of a wire or electronic communicatigffnicheveris higher;
service,whose facilities are used in the transmission of a wire or (b) Punitive damages; and
electroniccommunication to intercept, disclose or use that-com (c) A reasonable attorneyfee and other litigation costs rea
municationin the normal course of his or her employment whilsonably incurred.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.37
https://docs.legis.wisconsin.gov/document/statutes/2003/968.30(9)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.37
https://docs.legis.wisconsin.gov/document/acts/1971/40
https://docs.legis.wisconsin.gov/document/acts/1971/40,%20s.%2093
https://docs.legis.wisconsin.gov/document/acts/1981/335
https://docs.legis.wisconsin.gov/document/acts/1981/335,%20s.%2026
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20287
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20776
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20776
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20820
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20401
https://docs.legis.wisconsin.gov/document/courts/94-0123
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20820
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20401
https://docs.legis.wisconsin.gov/document/courts/94-0123
https://docs.legis.wisconsin.gov/document/statutes/2003/196.63
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.30
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.29
https://docs.legis.wisconsin.gov/document/statutes/2003/968.30
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.37
https://docs.legis.wisconsin.gov/document/statutes/2003/968.34
https://docs.legis.wisconsin.gov/document/statutes/2003/968.37
https://docs.legis.wisconsin.gov/document/statutes/2003/968.28
https://docs.legis.wisconsin.gov/document/statutes/2003/968.37

968.31 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 03-04Wis. Stats. Database 16

(3) Goodfaith reliance on a court order or on968.30 (7) 968.35 the court shalenter an ex parte order authorizing the
shall constitute a complete defense to any civil or criminal actionstallationand use of a pen register or a trap and trace device
broughtunder ss968.28to 968.37 within the jurisdiction of the court if the court fintsat the appli

History: 1971 c. 48592, 93,1977 c. 2721985 a. 2971987 a. 3991989 a. 56 canthas certified to the court that the information likely to be

1991a.2941997 a. 2832001 2. 109 _ obtainedby the installation and use is relevant to an ongoing crim
The testimony of an undercovelice oficer who was carrying a concealed .

eavesdroppinglevice under sub. (2) is not the product of the eavesdropping andrikal inVEStigation-

admissible even assuming the eavesdropping was unconstitutional. . Staui¢hy i i i -
29 Wie 2 71, 245 N W24 184(1076), (2) An order issuedinder this section shall do all of the-fol

Theuse of the “called party control device” by the communications commen C$pwmg: ) ) o .
rier to trace bomb scares and other harassing telephone calls would not violate anfa) Specify the identityif known, of the person to whom is

law if used with the consent of the receiving paBp Atty. Gen. 90. leasedor in whose name is listed the telephone line to which the

968.32 Forfeiture of contraband devices. Any elec pen reglster_ or trap a”‘_’ t_race device is to be attacht_ad.

tronic, mechanical, or other intercepting device used in violation (P) Specify the identityif known, of the person who is the sub

of 5.968.31 (1)may be seized amntraband by any peacdiogr Ject of the criminal investigation. _ _

and forfeited to this state in an action by the department of justice(c) Specify the number and, if known, the physical location of

underch.778 thetelephone line to which the pen register or trap and ttewiee
History: 1979 c. 32.92 (8) is to be attached and, in the case of a trap and trace device,the geo

graphiclimits of the trap and trace order
(d) Provide a statement of thdefse to which the information
ely to be obtained by the pen register or trap and trace device

968.33 Reports concerning intercepted  wire or oral
communications.  In January ofach yearthe department of lik
justiceshall report to the administrativefioé of the UnitedStates

. . - - - relates.
courtssuch information as is required to be filedllyUSC 2519 . . _
A duplicate copy of the reporghall be filed, at the same time, _(€) Direct,upon the request of the applicant, the furnishing of
with the ofice of the director of state courts,. 'information, facilities and technicalassistance necessary to

History: 1973 c. 1237, 1977 c. 18,135 Sup.Ct. Order88 Ws. 2d xiii (1o79). @ccomplishthe installation of the pen register or trap and trace
deviceunder s968.37

968.34 Use of pen register or trap and trace device (3) An order issued under this section shall authotiz
restricted. (1) Exceptas provided in this section, no personnstallationand use of a pen registara trap and trace device for
may install or use a pen registera trap and trace device withouta period not to exceed 60 days.
first obtaining a court order under§8.360r 18 USC 3123r50 (4) Extensionsof the order may be granted, but only upon an
USC1801to1811 _ applicationfor an order under §68.35and upon the judicial find

(2) Theprohibitionof sub.(1) does not apply with respect toing required by sub(l). The period of extension shall be for a
the use of goen register or a t_rap_and trace device by a providegriodnot to exceed 60 days.
of electronlg or wire communication service: . _ (5) An order authorizing or approving the installation asd

(a) Relating to the operation, maintenance and testing of a Wifea pen register or a trap and trace device shall direct that:

or electronic communication service tr the protection of the () The order besealed until otherwise ordered by the court;
rightsor property of the providgor to the protectionf users of 5,4 '

thatservice from abuse of service or unlawful use of service; (b) The person owning or leasing the line to which the pen reg
(b) To record the fact that a wire or electronic communicatiqgter or a trap and trace device is attached, or who has been ordered
wasinitiated or completed in order to protect the providenther p; the court to provide assistance to the applicant, not disclose the
S ! @xistenceof the pen register or trap and trace device oeiie
communicationor a user of that service, from fraudulent, uRlawence of the investigation to the listed subscribeto any other
ful or abusive use of service; or

) person, unless or until otherwise ordered by the court.
(c) Where the consent of the user of that service has beegistory: 1987 a. 399

obtained.
(2m) The prohibition of sub(1) doesnot apply to a telephone 968.37  Assistance in the installation and use of a pen
calleridentification service authorized undetl86.207 (2) register or trap and trace device. (1) Upon the request of

(3) Whoeverknowingly violates sub(1) may be fined not the attorney general, a district attorney or aficef of a law
morethan $10,000 or imprisoned for not more tigamonths or enforcemenigency authorizetb install and use a pen register

both. underss.968.28to 968.37 a provider of wire or electronic cem
History: 1987 a. 3991991 a. 268269, 1997 a. 2832001 a. 109 municationservice, landlord, custodian or othparson shall fur
nish the investigative or law enforcemenfioér forthwith all
968.35 Application for an order for a pen register or a information, facilities and technicalassistance necessary to

trap and trace device. (1) The attorney generalr a district accomplishthe installation of the pen register unobtrusively and
attorneymay make application fan order or an extension of anwith a minimum of interference with the servithat the person
orderunder s968.36authorizing or approvinthe installation and soordered by the court accords the party with respashom the
useof a pen register or a trap and trace device, in writing undastallationand use is to take place, if the assistance is directed by
oath or equivalent dirmation, to a circuit court for the county a court order under £68.36 (5) (b)

wherethe device is to be located. (2) Uponthe request of the attorney general, a district attorney
(2) An application under sulfl) shall include all of the fel or an oficer of a law enforcement agency authorized to receive the
lowing: resultsof a trap and trace device undera§8.28t0968.37 a pro

(a) The identity of the person making the application and tivéder of a wire or electronic communication service, landlord,
identity of the lawenforcement agency conducting the investig&ustodiaror other person shall install the device forthwith on the
tion. appropriatdine and shall furnish the investigative or law enferce

(b) A certification by theapplicant that the information likely ment officer all additional information, facilities and technical
to be obtaineds relevant to an ongoing criminal investigatiorgSsistancéncluding installation and operation thie device uncb

beingconducted by that agency trusively and with a minimum of interference with tservices
History: 1987 a. 399 that the person so ordered by the court accords the party with
respectto whom the installation and use is to take place, if the
968.36 Issuance of an order for a pen register or a trap installationand assistance is directed by a court order under s.

and trace device. (1) Upon an application made under s968.36(5) (b) Unless otherwise ordereg the court, the results
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of the trap and trace device shall be furnished to freepbf alaw (b) If the defendant waives the preliminary examination, at any
enforcementgencydesignated bthe court, at reasonable inter time after the court binds the defendant over for trial and before
vals during regular business hours for the duration of the ordea verdict is rendered.

(3) A providerof a wire or electronic communication service, (c) At any timeafter the defendant is convicted or is found not
landlord, custodian or other person who furnishes facilibes guilty by reason of mental disease or defect.

technicalassistance under this section shall be reasomaloly (d) If the court has determined thiaé defendant is not compe

pensatedor the reasonable expenses incurred in providing théntto proceed under £71.14 (4)and suspended the criminal

facilities and assistance. proceedingsat anytime after the determination that the defendant
(4) No cause of action may lie in any court against any pris not competent to proceed.

vider of a wire or electronic communication service, itcefs, (4) Thecourt shall set a time for a hearing on the matter under
employeesor agents or other specified persons fiooviding  gyp (2) during the preliminary examination, if siB) (a)applies;
information, facilities or assistance in accordance with the termgterthe defendant is bound over for trial and before a veislict
of a court order under 868.36 renderedif sub.(3) (b) applies; after conviction or a finding of not
(5) A good faith reliance on a court ordedegislative authori guilty by reason of mental disease or defect, if €ib(c) applies;
zationor a statutory authorization iscamplete defense againstor, subject to s971.13(4), after the determination that the defend
any civil or criminal action brought under €¥68.28t0968.37  antis notcompetent, if sul(3) (d) applies. The court shall give
History: 1987 a. 399 thedistrict attorney and the defendant notice of the hearing at least
) ) ] ) ) 72 hoursprior to the hearing. The defendant may have counsel at
968.38 Testing for HIV infection and certain  diseases.  the hearing, and counsel may examarel cross—examine wit
(1) In this section: nesseslf the court finds probable cause to believe that the defend
(a) "Health care professional” means a physician or a+egent has significantly exposed the victim or alleged victim, the
terednurse or licensed practical nurse who is licensed under cburtshall order the defendant to submit to a test or a series of tests
441 administeredby a health care professionaldetect the presence
(b) “HIV" means any strain of human immunodeficiencyof HIV, antigen or nonantigenic produciHIV, an antibody to
virus, which causes acquired immunodeficiency syndrome. HIV or a sexually transmitted diseaskhe court shall require the
(bm) “Physician” has the meaning given in48.01 (5) healthcare professional who performs the test to disclose the test
(c) “Sexually transmitted disease” has the meaning given in §5u/tSt0 the defendant. The cowhall require the health care
252.11(1). professionalvho performs théest to refrain, notwithstanding s. ’
ol . . . ) 252.15(4) (c), from making the test results part of the defendant
(d) “Significantly exposed” has the meaning given i8%2.15  hermanenmedical record and wisclose the results of the test to
(1)((29)"“|) iminal acti der ©40.225 948.02 948.025 anyof the fallawing:

n a criminal action under . : . - otim TR
948.05948.060r948.095 if all of the following applythe district g rg ;I’r‘;ﬁnagreged victim or vietim, if the alleged victimactim
attorneyshall apply to the circuit court for his ber county to b) Th ¢ di f the alleaed victi ictim. if
orderthe defendant to submit to a test or a series of tests admi is( ) The parént or guardian of the afleged victim or victim, 1
teredby a health care professional to detect the presence of alleged victim or victim is a mlnor )
antigenor nonantigenic productsf HIV, an antibody to HIV or ~ (€) The health care professionaho provides care to the

asexually transmitted disease and to disclose the results of the@ggedvictim or victim, upon request by the alleged victim o vic
or tests as specified in sud) (a)to (c): tim or, if the alleged victinor victim is a minorby the parent or

(a) The district attorney has probable causestieve that the 9uardianof the alleged victim or victim.
defendanhassignificantly exposed the alleged victim or victim.  (5) Thecourt shall set a time for a hearing on the matter under
If the defendant is convicted or found gatity by reason of men sub. (2m) during the preliminary examination, if suf8) (a)
tal disease or defect, this paragraph does not apply applies;after the defendant is bound over for trial and befwera

(b) The alleged victim or victim whis not a minor or the par dictis rendered, if sul§3) (b) applies;after conviction or a finding
entor guardian othe alleged victim or victim who is a minor ©f N0t guilty by reason of mental disease or defect, if @)i(c)
requestghe district attorney to so apply for an order applies;or, subject to 971.13 (4) after the determination thtite

(2m) In a criminal action under 946.43(2m), the district dgfendants not competent, if suig3) (d) applies. The court Sha".
attorneyshall apply to theircuit court for his or her county for anglvle the dlsg'Ct attorney ar;]d tlrw]e dgfend?jlgtf noélce of thehhearlng
order requiring the defendatatsubmit to a test or a series of testat east 72 hours prior to the hearing. Tdwendant may have

administeredby a health care professionaldetect the resenceEounselat thehearing, and counsel may examine and cross-
-y a ne p > P examinewitnesses. If the court finds probable cause to believe
of communicable diseases and to disclose the results of the te

testsas specified isub.(5) (a)to (c), if all of the following apply: Slthe act or alleged act of the defendant that constitutes a viola
T : ’ i " tion of 5.946.43 (2m)arried a potential for transmittingcam
(a) The district attorney has probable causketteve that the 1, nicabledisease to the victim or alleged victim and involved the
actor alleged act of the defendant tbanstitutes a violation of s. gefendant'shlood, semenyomit, saliva, urine or feces or other
946.43(2m) carried a potential faransmitting a communicable 5 gjly substance of the defendant, the court shetér the defend
diseaseto the victim or alleged victim anidvolved the defen  antto submit to a test or a series of tests administeyerhealth
dant'sblood, semen, vomit, saliva, urine or feces or other bod reprofessional to detect the presence of any communidble
substancef the defendant. easethat was potentially transmitted by the act or alleged act of the
(b) The alleged victim or victim whis not a minor or the par defendant. The court shall require the health care professional
ent or guardian othe alleged victim or victim who is a minorwho performs the test to disclose the test results tdefendant.
requestshe district attorney to apply for an order The court shall require the health care professional who performs
(3) Thedistrict attorney may apply under sy®) or (2m)for the test to refrain, notwithstanding2&2.15 (4) (c)if applicable,
an order at any of the following times, and, within those timefrom making the test resulisart of the defendaist’'permanent
shalldo so as soon as possible so as to enable the court to prowiddicalrecord and to disclose the results of the test to any of the

timely notice: following:
(a) At or after the initial appearance and prior to the prelimi (a) The alleged victim or victim, if the alleged victimwactim
nary examination. is not a minor
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(b) The parent or guardian of the alleged victim or victim, if (2) Before assuming the duties undéhis section, each
the alleged victim or victim is a minor reportershall make and file an oath offihation faithfully to

(c) The health care professionaho provides care to the recordand transcribe all of the proceedings betbeegrand jury
allegedvictim or victim, upon request by the alleged victim or vicandto keep secret the matters relative to the proceedings. Each
tim or, if the alleged victimor victim is a minarby the parent or reportershall be paidut of the county treasury of the county in

guardianof the alleged victim or victim. which the service is rendered such sum for compensation and
History: 1991 a. 2691993 a. 2732, 183 227,495 1995 a. 4561997 a, 1821999  €Xpensesas shall be audited and allowed as reasonable by the
a.188 courtordering the grand jurfach reportemay employ on his or

Acquittal on a chage of sexual intercourse with a minor did not prevent an ord¢fer own account a person to transcribe the testimonyermked
for HIV testing following a conviction for sexual assault; the test is probable ca

andis not governed by the outcome of the trial. Stafearr 182 Ws. 2d 349513 Lﬁ?gs of the grand jurybut beforeentering upon the duties under

N.W.2d 647 (Ct. App. 1994). this subsection, the person shall be required to make and file an
. oathor afirmation similar to that required of each reparter
968.40 Grand jury. (1) SELECTIONOFGRAND JURYLIST. Any (3) Any person who violatean oath or dirmation required

judge may in writing, order the clerk of circuit coutt select a b?/ sub.(2) is guilty of a Class H felony
grandjury list within a specified reasonable time. The clerk shallHistory: 1977 c. 18%.95; Stats. 1977 s. 756.13; Sup. Ct. Order 9&:08 207
selectfrom the prospective juror list for the county the nawfes Wis. 2d xv (1997); Stats. 1997 s. 968.4897 a. 2832001 a. 109
not fewer than 75 nor more than 150 persons to constitute the pri . e .
specivegand juor st The It sl be keptsecet, 20008 nesses The presking Lo o ven ety
the(SZOSESQgtli'\\I/QTSJan%FjE?&Sspticgg/:]e%?jﬁzg?;Eglltlgedstﬁtefgirs the grand jury may administer all oaths anfirafations in the

. SR : mannerprescribed by law to witnesses who appear beforjithe
trict attorney or other prosecutingfiobr may examine the pro. ¢, 15 imose of testifying in any matter of which the witnesses
spectivgurors under oath affirmation relative to their qualifica

tionst di d the iud hall th hﬁvecognizance. At the request of the cotlrg presiding juror
lons1o Serve as grand Jurors and the Judge shall EXCUSE tNOSE Wy ety to the court a list, under his or her hand, of all witnesses
are disqualified, and may excuse others &y reason which

seemsproper to the judge. who are sworn beforthe grand jury That list shall be filed by the

~ clerkof circuit court.
(4) ADDITIONAL GRAND JURORS. If after such examination History: 1977 c. 18%.95 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order No.

fewerthan 17 grand jurors remain, additional prospective juro?6-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.44.
shallbe selected, summoned and examimetil there are at least . . . .
17 qualified jurors on the grand jury 968.45 Witness rights; transcripts. (1) Any witness
(6) TIME GRAND JURORSTO SERVE. Grand jurorshall serve for appearingoefore a grand jury may have counsel present, but the

a period of 31 consecutive days unless more daysegessario counselshall not be allowed to examine his or her client, cross—

g : : ; .examineother witnesses org@ue before the judgeCounsel may
completeservice in a particular proceeding. The judge may di . . ; ; p
chargethe grand jury at any time. gonsultwnh his or her client while befora grand jury If the

. ... prosecutingofficer, attorney for a witness or a grand jubetieves
(7) ORDERSFILED wiTh CLERK. All orders mentioned in this thata conflict of interest exists for an attorney or attorneys te rep
sectionshall be filed with the clerk of court. resentmore than one witnessefore a grand jurtthe person so
(8) INTERCOUNTY RACKETEERING AND CRIME. When a grand believingmay make anotion before the presiding judge to-dis
jury is convened pursuant to this secttorinvestigate unlawful qualify the attorney from representing mdtean one witness
activity under s165.7Q and such activity involvesore than one beforethe grand juryA hearing shall be held upon notice with the
county,including the county where the petition for such grjamgl  burdenupon the moving party to establish the conflict.
is filed, then if the attorney general approves, all expenses of such2) No grand jury transcript may be made public until the trial
proceedingshall be chayed to the appropriatiomnder s20.455  of anyone indicted bthe grand jury and then only that portion of
(1) (d). thetranscript that is relevant and matettathe case at hand. This

History: 1971c. 125s.522 (1) 1977 c. 25.1656 (27) 1977 c. 187%s.95, 135 : . ; ~
1977 ¢ 3181977 ¢, 448210 1977 c. 449Stats. 1977 5. 75610991 a 20sup.  SuPSectiordoes not limit the defendasitights to discovery under

Ct. Order No.96-08 207 Wis. 2d xv (1997); Stats. 1997 s. 968.40. $.971.23
A claim of grand jury discrimination necessitates federal habeas corpus. reviewistory: 1979 c. 291Sup. Ct. Order Ne®6-08 207 Ws. 2d xv (1997); Stats.
Rosev. Mitchell, 443 U.S. 5451979). 1997s. 968.45.

The grand jury in Wéconsin. Cdky, Richards, 58 MLR 518.

968.46 Secrecy. Notwithstanding s757.14 all motions,
968.41 Oath or affirmation of grand jurors.  Grand jurors including but not limited to those for immunity or @ivilege,
shall, before they begin performance of their duties, solemnroughtby a prosecuting &iter or witnessappearing before a
swearor afirm that they will diligently inquire as to all mattersgrandjury shall be made, heard and decided in completeecy
andthings which come before the grand jury; that they will keeggndnot in open court if the prosecutindiogr or witness bringing
all matters which come before the grand jury settrat;they will the motion or exercising the immunity or privilege so requests.
indict no person for enyyatredor malice; that they will not leave  History: 1979 c. 291Sup. Ct. Order Nd6-08 207 Ws. 2d xv (1997); Stats.
any person unindicted for love, fedavor, affectionor hope of 1997s. 968.46.
reward;and that thevill indict truly, according to the best of their

understanding. 968.{17 District attorney , when to attend. Wher!ever
History: 1975 c. 945.91 (12) 1977 c. 18%.95; Stats. 1977 ¥56.1; Sup. Ct.  requiredby the grand jury it shall be the duty of the Q|$tr|ct attor
OrderNo.96-08207 Ws. 2d xv (1997); Stats. 1997 s. 968.41. ney of the county to attend them for the purpoSexamining wit

o ) ) nessesn their presence or of giving them advice upon any legal
968.42 Presiding juror and clerk.  The grand juryshall matter,and to issue subpoenasd other process to bring up wit
selectfrom their number a presiding juror and a clerk. The clefesses.
shallpreserve the minutes of the proceedings before them and aliistory: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 9&-08 207

exhibits. Wis. 2d xv (1997); Stats. 1997 s. 968.47.
History: 1977 c. 18%.95; Stats. 1973. 756.12; Sup. Ct. Order Ne6-08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.42. 968.48 Attendance; absence; excuse; number

required for grand jury session; number required to
968.43 Reporter; salary; assistant. (1) Every grand jury concur inindictment. Each grand juror shall attend every-ses
shallwhen ordered by the judge ordering such grand @mploy sionof the grand jury unless excused by the presiding.jurbe
oneor more reporters to attend their sessions and to make and tpaesidingjuror may excuse a grand juror from attending a grand
scribea verbatim record of all proceedings had before them. jury session only for a reason which appears to the presiding juror
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in his or her discretion as good andfisignt cause for the excuse.968.51 Indictment not to be disclosed. No grand juror or

No business may be transacted at any session of the grarad jupfficer of the court, if the court shall so ordshall disclose thiact
which less than 14 members of the grand jury are in attendaticatany indictment for a felony has been found againspangon
andno indictment may be found by any grand jury unless at le&st in custody or under recognizance, otherwise than by issuing

12 of their number shall concur in the indictment. or executing process on such indictment, until such pehasn
History: 1977 c. 18%.95; Stats. 1977 s. 756.16; Sup. Ct. Order 9&-08 207 beenarrested.
Wis. 2d xv (1997); Stats. 1997 s. 968.48. History: 1977 c. 18%.95; Stats.1977 s. 756.19; Sup. Ct. Or¢dbio. 96-08, 207

Wis. 2d xv (1997); Stats. 1997 s. 968.51.

968.49 Fine for nonattendance. Any person lawfully sum 968.52 Votes not to be disclosed. No grand juror mape

monedio attend as a grand juror who fails to attend witROWt 5 5\vedto state or testifjn any court in what manner he or she
sufficientexcuse shall pay a fine not exceeding $40, which shg ny other member of the jury voted on any questiefore
beimposed by the court to which the person was summoned ?ﬂéﬁn,or what opinion was expressed by any juror in relation to the
shallbe paid into the county treasury question.

History: Sup. Ct. Order N®@6-08 207 Wis. 2d xv (1997). History: 1977 c. 18%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 9&-08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.52.

968.50 Report progress and return indictments. A ) )
grandjury may report progress and return indictméothie court 96853 When testimony may be disclosed. Membersof
from time to time during its session and until disgjear. thegrand jury and any grand jury reporter maydmuired by any

History: 1977 c. 18%.95; Stats. 1977 5. 756.17: Sup. Ct. Order d@-08 207  COUIt t0 testify whether the testimony of a witness examined
Wis. 2d xv (1997); Stats. 1997 s. 968.50. beforethe jury is consistent with or digrent from the evidence

A grand jury performs a judicial rather than a legislative function; therefore given by the witness before the court; and they may akso
progresgeport unconnected to an indictment may not be made public. State exrelquiredto disclose theéestimony given before the grand jury by

Caledoniav. Racine County CZ8 Wis. 2d 429254 N.W2d 317(1977). any person upon a complaint against the person for perury
. . upon trial for the ofense. Any transcript of testimony taken
968.505 Procedure upon discharge of grand jury . pefore the grand jury and certified by a grand jury reporter to have

Whenthe grand jury is dischged the clerk shall collect all tran peencarefully compared by the reporter with his or trénutes
scriptsof testimony minutes of proceedings, exhibits and othegf testimony ‘so taken and to be a true and correct transcript of all
recordsof the grand juryanddeliver them as the jury directs eithelor 5 specified portion of the transcript, may be receiveevin

to the attorney general or to the district attoyreyupon approval dencewith the same édct as the oral testimony of the reporter to
of the court deliveithem to the clerk of the court who shalkhefacts so certified, but the reporter may be cross—examined by
impoundthem subject to the further order or orders of the couginy party as to the matter

History: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 9&-08 207 History: 1977 c. 18%.95; Stats. 1977 s. 756.21; Sup. Ct. Order 9&-08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.50997 a. 35.586. Wis. 2d xv (1997); Stats. 1997 s. 968.53.
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